- =. — — 652. — 


Y 222 
Ne = 4 , 
, * 1 * kn 5 5 „„ Xx IL * „ ** 1 * 
3 KK a down 2 — S „ = 
: > : * * 2 * Baſs + . N A * 44 > * 
" Y 94 * 8 , 85 < * f "at | bs 1 * # aA a 4 —— 
p „ » # "7 y 


i "2 1 . 


* 


OM 
WV. 
575 
H, 
5 
| 
* 


Oxo 
7 
G 
D. 


} 
57 
1 
. 
? 
U 
a 
$ - 


VINDICATE 


DI 
: Colleg 


# 


ROCEE 


Corpus Chriſt 


- 

— 
* 
1 


* 


8 8 


mh 


© 2% © 


HE Proceedings of the Preſident and Fellows of 


PREFACE 
C. C. C. Oxon, in denying a Probationer his Actu- 


T ality, have become the Subject of Publick Con- 


verſation. The Caſe is thus related in the Z/hirehall Even- 
ing-Poſt, from Tueſday, March 24, to Thurſday, March 26, 
1730. © On Tre/day laſt, in the Afternoon, came on be- 
« fore the Right Rev. the Biſhop of Wincheſter (as Viſitor) 
« aſſiſted by Dr. Sayer and Dr. Wood (his Chancellors) the 
« Hearing of the Appeal of the Rev. Mr. Ay/cough againſt 


cc 


« his Fellouſbip in the ſaid College, ſome Months ſince, 
« without aſſigning (either then or ſince) any Cauſe what- 
ever. The Council for Mr. Ay/cough were Dr. Andrews 
“ and Dr. Paul, and for the College Dr. Henchman and 
« Dr. Strahan. The College pretended that they were ac- 
countable to no body for their Conduct, for that the 

« Right was in them; and the Biſhop had no Viſitatorial 
« Power over them ; but that was ſoon over-ruled, many 
Precedents being produced to the contrary: And after 
a Hearing of about three Hours, the Biſhop decreed that 
the College ſhould reſtore Mr. A. to his Fellowſhip, with 
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i The PREFACE. 
« all the Profits, &c. from the Time of his Expulſion, and 


« that ſuch of the Fellows (not the College) as were con- 
© cerned in expelling him ſhould pay all the Coſts.” 


Tr1s is the Repreſentation made to the Publick in Fa- 
vour of Mr. A. It has never yet been contradicted by any 
Account publiſhed in Vindication of the College: So that, 
however imperfect and falſe it be in reality, it has been 
found ſufficient to influence the Judgments of thoſe who 
are unacquainted with the Conſtitution of the Society. The 
Silence of the Preſident and Fellows, under ſuch provok- 
ing Circumſtances, is interpreted as a preſumptive Argu- 
ment of the Weaknels of their Cauſe ; their popular Cry is 
generally on the Side of the Party that complains of the 
Abuſe of Power, by which he is deprived of his Freeho/d 
and Property in an arbitrary Manner ; and noiſy Words ve- 
ry often too haſtily engage the Prejudices of many a plain 
and well-meaning Man. By theſe Means it ſo happens, 
that the Truth of the Allegations is not examined with Pa- 
tience and Impartiality ; the ſtrong Lines of Diſtinction, 
between an abſolute and a conditional Right, between a 
Probationer and a Pellow, are ſcarce regarded: So that a 
precarious Tenure ſhall paſs for an indefeaſible Property, 
and the Exerciſe of a faturable Power, ſhall be called an 

arbitrary and tyrannical Proceeding. 


I coNFEss that [was ſomewhat influenced by the 


common Reports, and began to entertain unfavourable 
Thoughts 
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Thoughts of a Society, in which I formerly enjoy'd a moſt 
agreeable and uſeful Acquaintance ; a Society ever remark- 
able for good Diſcipline, and a ſtrict Obſervance of Statutes. 
On the other Hand, there occurred Circumſtances that 
would induce a conſiderate Man to ſuſpend his Judgment: 
- - - The Perſons concerned could have no private Intereſt 
to ſerve in the Affair - Strangers can't well judge of the 
Motives upon which they acted -- The College Statutes 
are known but to very few - - - Viſitors have ever appeared 
zealous to exemplity that Character of a Good Judge, which 
conſiſts in enlarging their Authority, &c. 


Amps T this Uncertainty I applied my ſelf to a Friend 
well qualified to give a moſt ſatisfactory Information: The 
Reſult of our Correſpondence I communicate to the Pub- 
lick; hoping that, what was primarily deſigned for my 
private Satisfaction, may tend to the Conviction of others, 
and the Juſtification of a Society much injured by popular 
Miſrepreſentations. I know not indeed what Diſcourage- 
ments the College labours under: But ſtill I can't, without 
ſome Surprize, behold their tame Submiſſion to ſuch an ex- 
traordinary Sentence; without farther Application for Re- 
dreſs ; or, if that could not be obtained, it at leaſt might 
have been expected, that they would have undeceived the 
World, and vindicated their Proceedings, by a true Repre- 
| ſentation of the Caſe. But, ſince they ſeem to fit as quietly 
under the Cenſure of the Publick, as of their Viſitor, they 
muſt excuſe the honeſt Zeal of an unknown Friend, who has 

under- 
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undertaken the Defence of their Cauſe, which themſelves 
have neglected. It is not a private Cauſe: It is the common 
Concern of Viſitors and Colleges; that theſe may not be di- 


rected by bad Precedents, nor rh. ſuffer ſuch Encroach- 


ments upon their Rights and Privileges. Be theſe Conſi- 
derations premiſed in Anſwer to Queſtions naturally ariſing, 
Why is this Caſe publiſhed at all ? Why ſolate? And why 
by a Stranger ? 


I HAVE endeavoured to keep the Cauſe in view, and in- 
duſtriouſly abſtained from Perſonal Reflections. Tis the Bu- 
ſineſs of theſe Papers to vindicate the College Proccedings, 
and not give Offence to any Party. For this Reaſon the Vi- 
ſitor's Letters, which were frequently in the Hands of the 


Fellows while the Matter was before him, are here omitted: 


As alſo the confuſed Manner of the Hearing, and ſome ex- 
traordinary Circumſtances of the Proceeding are but in Part 
inſerted ; nor would have been mentioned at all, but that 
it ſeemed neceſſary to give an Account why another Hearing 
was not deſired, to examine into the Merits of the Cauſe. 


Tar Materials collected by my Correſpondent contain 


1 full and plain State of the Caſe. I doubt not but Convic- 


tion will follow a ſerious Examination of the Argument, and 


that the impartial Reader will find abundant Reaſon to dif- 
fer in Opinion from the Biſhop of Mincheſter. 


3 


U ON TEN 


I. ARRATIVE of Proceedings. 
II. Nature f Probationers. Statute. Proceedings of the College 


compared with the Statute. 
III. Mr. Ayſcough's Appeal. 
IV. Objections taken from the Appeal anſwered ; 
Viz. 1. That he was allowed to take his Degrees and Orders in the Houſe---- 
Was elected by the Preſident and ſeven Seniors two Years before---- 
Had been approved by the Preſident and Fellows but a Year ago---- 
No Crime alleged againſt him at the Time----No one had ever giv- 
en him any Hint that his Behaviour was ſuch as laid him open 
to Cenſure. | 
2. That according to Bp. Morley's Injunftion, ſome Crime ought to 
have been alleged. Extract of the Injunfion. Difference of the 
two Caſes. 
3. That the Meeting was not ſummoned in due Time. 
4. That the Proceedings were too precipitate, contrary to Bp. Horn's 
Injunction. The Injundtion, and Occaſion of it. 
5. That a Dubium was raiſed about the Senſe of Statute. 

V. Appeal not Admiſſible. The Fellows ſole and final Judges. Viſitor exclu- 
ded. Probationers under an Oath not to prefer any Appeal. 

VI. What the Queſtion argued before the Biſhop. Why the College did not pro- 
ceed to the Merits of the Cauſe. | 

VII. The Viſitor's Injunfion. Unreaſonableneſs of aſſigning Coſts. The Syn- 
dicks Exceptions. Exceptions made by the Felloævs. 

VIII. The Power of approving or diſapproving a Probationer, as, claimed by the 
Preſident and Fellows, a reaſonable Power. The Wiſdom of the Found- 
er in making them proper and ſole Fudges in this Caſe, This Power 
neceſſary to preſerve the Diſcipline of the College. 
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THE 


PROCEEDINGS 


Corpus Chriſti College, Oxon, &C. 


I. HE Caſe under Conſideration is as follows: Francis Ayſcough, 
M. A. Probationer of C. C. C. Oxon, on the Expiration of his 
ſecond Year of Probation, was a Candidate for an Actual 
Fellowſhip of the ſaid College. Jan. 15, the Time preſcribed 
by the Statutes, the Preſident and eleven Fellows, all that were then in 
Town, met together upon the Occaſion ; and after ſome little Diſcourſe 
about the Forms of Proceeding, by Unanimous Conſent the Queſtion was 
put, Whether they judged Mr. A. a fit and proper Perſon to be admitted 
Actual Fellow. Four declared in the Affirmative ; the Preſident and Seven 
(as I am informed by the Viſitor's Injunction, in which is the only Account I 
could get of this Matter) in the Negative: Upon which, after the three Ways 
of Trial required by Statute, he was by the Direction of the ſame Statute 
pronounced Excluded. But Mr. A. imagining himſelf aggrieved, appealed 
to the Biſhop of Winton, Viſitor of the College; who received his Appeal, 
and, in about a Week's Time, ſent a Copy of it with a Letter to the Preſi- 
dent, dated Feb. 3, requiring an Anſwer to the Particulars therein contained. 
The Perſons concerned, looking upon it as a Point of great Moment, and, 
as it happened, having at that Time no Body in Oxford they could adviſe with 
in a Caſe of this Nature, deſired his Lordſhip to give them a Month's Time, 
that they might have Leiſure to draw up Inſtructions, and take proper Advice 
of Council in London. To this Requeſt they received no Anſwer till above a 
Fortnight after; when another Letter, dated Feb. 19, of a very extraordinary 
Nature came from the Viſitor, preſſing them to give in their Reply imme- 
diately : Upon which two of the Fellows waited upon him with a Repreſenta- 
tion of the Caſe, ſetting forth chiefly the Regularity of their Proceedings, 


and 
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and the Power given them by Statute to judge /olely and finally of the Qua- 
lifications or Diſqualifications of Probationers, without being accountable to, 
any one for ſuch Judgment, but the Searcher of Hearts and Judge of Con- 
ſciences. Which not ſatisfying the Biſhop, about ten Days after he ſent a Let- 
ter by Way of Citation, dated March 16, ſummoning the Preſident and Fel- 
lows concerned, to appear before him March 24, being Tueſday in Paſſion 
Week. As the Cauſe ſeemed to affect the Privileges and Properties of the 
whole Society, they reſolved to appear by their Syndick appointed under 
the College Seal ; and the Biſhop gave leave that the Point to be argued 
ſhou'd be, Whether by the Statutes of the College the Viſitor had any Ju- 
riſdiction over the Fellows in their approving or rejectiug Probationers : 
Which his Lordſhip having determined in his own Favour, at the ſame Time 
very fully and peremptorily declaring his Sentiments as to the Merits of 
the Cauſe, the Perſons concerned, by Advice of their Council, left him to 
proceed as he thought fit. Accordingly about ten Days after he ſent down an 
Injunction in Form, commanding Mr. A. to be reſtored, the Injunction to 
be regiſtred, and the regiſtring to be certified to him; and ordering likewiſe, 
that the Colts on both Sides ſhould be defrayed by the Perſons who concurred 
in his Excluſion, thoſe on Mr. 4's Parr being fixed in the Groſs at 4o J. 
The former Part of the Injunction was immediately complied with, and 
Mr. A. by Virtue of the Viſitor's Authority admitted Fellow: But as to the 
Coſts, Application was again made to the Biſhop, which having no Effect 
with his Lordſhip, it was thought the beſt Way, for Peace Sake, to ac- 
quieſce and pay the Money. And here the Matter at preſent reſts, 


kt 


II. Havixc given this general View of the whole Affair, it will be proper 
to look back upon ſome Particulars, which require a more diſtinct Conſide- 
ration. And in the firſt Place, it muſt be obſerved concerning Probationers 
in General, that, before a Perſon can be admitted Fellow, it is required in 
almoſt all the Colleges in Oxford, that he ſhould be elected what is called 
a Probationer; by which Election he is entitled only to an Eſtate or Intereſt 
in the College of one, or at moſt two Years Continuance, and no longer. 
During this Time he is upon Trial, in order, at the End of it, to be approved 
of, or not : If approved of, he is admitted Fellow ; if not approved of, he 
then immediately quits all Right in the College for ever. Accordingly 
Probationers have in Fact been diſapproved of and ejected in ſeveral Inſtances 
within theſe few Years, without any particular Reaſon given for ſuch Diſappro- 
bation. *Tis obſervable, that theſe Probationers are called in the Statutes 


of C. C. C. Scholares biennio probandi, and that the Founder expreſsly forbids 
B them 
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them to be ſtiled Fellows, which is a Term with him that implies an Eſtate 
for Life or Perpetuity, whom therefore he calls in Contradiſtinction to the 
others Veri & perpetui Socit: But as to the Probationers, he ſays they 
may continue in the College to the End of two Years, and then are to be 
admitted perpetual Fellows, if thought fit and worthy. Statuimus etiam ut 
electi quicungque per biennium a Die ſue Electionis in Scholarem biennio proban- 
dum, uſque ad triduum, vel ad ſummum quatriduum ante vel poſt Diem Electionis 
anno poſt ejus Fleionem ſecundo, uti inferius dicetur, ſupputandum, in Collegio no- 
firo permaneant, antequam in perpetuos Socios ejuſdem Collegii admittantur; quo 
biennio Preſidens & Socu” peterunt probare & experiri ingenii capacttatem, in 
moribus probitatem, in ſcientiis profectum, & an merito ſint accipiendi an repe!- 
lendi. Quo etiam biennio eos non Socios, ſed Scholares intra probationis biennium 
woeari & declarari volumus. Stat. de Qualitate & Circumſtantiis III 
in Scholares biennio probandos. 

I x this Place the Reader is deſired attentively to conſider the double State 
in which a Probationer is placed; and carefully diſtingutſh between what is 
common to him and other Members of the Foundation, and what is peculiar 
to him conſidered preciſely as a Probationer. We may then conſider him in 
theſe two Views: 1/}, As poſſeſt of a Temporary Property; 2dly, As a Can- 
didate for a Perpetuity. In his firſt Capacity, his Tenure is equally certain, 
for the Time it is intended to laſt, with that of any other Member of the 
Foundation. For, during the intermediate Time of his firſt or ſecond Year 
of Probation, he cannot be ejected our of this his Property, but upon ſuch 
Conviction as would equally affect a Fellow or Diſciple. But in his other 
Capacity, under the preciſe determinate View of Probation, which is an Eſtate 
that regards ſome future Advantage, for the Attainment of which a Per- 
ſon is ſubjected for a Time to ſuch Probation and Trial; when I fay, a 
Probationer is conſidered in this View, he differs from all others, for- 
aſmuch as his Tenure ceaſes after a certain Term, and his Title to a new 
and better Eſtate depends in the Caſe before us upon the Teſtimony and 


| Approbation of others, who are by their Oaths obliged to hinder his Ad- 


miſſion, if in their Conſciences they think him unworthy of it. It is in 
this View only that the Caſe of Mr. A. ſhould be conſidered. And the 
Reader is deſired to excuſe the Repetition of what has been here obſerved, 
if hereafter there ſhould be Occaſion for it; the moſt plauſible and popular 
Arguments in Behalf of the Appellant taking their Riſe wholly from the con- 


founding this plain Diſtinction: Which is moſt evidently ſet forth in the 


Words of the following Statute, where the Rules and Manner of proceed- 
ing with Probationers in their Character, as ſuch, are with great Exactneſs 
deſcribed, 
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deſcribed, and which I ſhall therefore at large recite, as containing in it the 
Grounds on which the Society acted in the preſent Caſe ; Thoſe who be- 
lieved him worthy approving, and thoſe that were otherwiſe perſuaded diſ- 
approving, Whilſt neither of them pretended to juſtify what they did by Al- 
legation of particular Proofs, as knowing the Founder had left the whole to 
their Conſciences and private Judgment, 


Stat. De Admittendis in Perpetuos Socios. 


Veriſimile eſt uniusciljuſque honeſtatem, morum probitatem, modeſtiam & in 
diſciplinis profectum, ac etiam his contraria, ab iis poſſe dignoſci apud quos bienni- 
um vel paulo minus peregit. Mandamus igitur ut intra triduum aut ad ſummum 
quatriduum ante vel poſt diem Electionis unius aut plurium, Anno ſecundo finito aut 
ſtatim finiendo, convocentur in Sacellum noſtri Collegii vel alium locum idoneum 
intra Collegium per Preſidentem vel in ejus abſentia Vice-Preſidentem omnes So- 
cii noſtri Collegii Graduati tunc in Univer ſitale preſentes, quos illi Convocationi 
parere volumus ſub pena Perjurii; & ſtatim ibidem idem Præſidens vel eo ab- 
ſente Vice-Preſidens vota omnium & ſingulorum Sociorum prædictorum palam & 
publice de quolibet Scholarium qui probationis biennium, ut prefertur, compleverit, 
inguirat; & qui ſecundum Conſcientiam, Diſcretionem & Judicium ipſius Præſi- 
dentis & majoris partis omnium Soc iorum Graduatorum prædictorum præ ſentium, 
vel, Pra. ſidente abſente, Vice-Praſidentis & majoris partis eorundem, vel, 
ipſis fic non conſentientibus, judicio Preſidentis & ſeptem Sociorum maxims 
Seniorum, aut, Preſidente Abſente, judicio Vice-Præſidentis & caterorum ſex 
Sociorum maxime Seniorum tunc in Univer ſitate præſentium, vel diſſentiente Pre- 
ſidente, aut etiam utriſque diſſentientibus, judicio duarum tertiarum partium om- 
nium Soc iorum Graduatorum tunc in Univerſitate preſentium, qualis eſt propor- 
tio ofto ad duodecem, repertus fuerit habilis & idoneus, eo ipſs null mord ſeu 
temporis intervallo per Preſidentem, vel eo abſente per Vice-Præſidentem pro 
approbato & in perpetuum Socium Collegii admittendo pronuncietur. Eos autem, 
qui mox poſt priorem ſuc Probationis annum d prædictis, ut præfertur, appro- 
bati fuerint, nolumus ante peractum & completum ſecundum hujusmodi Proba- 
tionis annum in perpetuos noſtri Collegii Socios admitti, aut pro admittendis in 
SCocios, ſed pro tolerandis auntaxat & altero anno experiendis pronunciart  & 
illo ſecundo Probationis anno completo, fi tunc prædidto modo digni comperian- 
tur, pro approbatis & in perpetuos Socios admittendis (ut prefertar) pronun- 
cientur, & intra ofto dies tunc proximò ſequentes in veros & perpetuos Socios 
noſtri Collegii per Preſidentem vel Vice-Prefidentem in præſentid Majoris par- 
tis omnium Sociorum tunc in Univerſitate preſentium (ut prefertur) admittan- 
B 2 Jur. 
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tur. Si vero quiſviam Scholarium prædictorum quornmeunque, poſt ſecundum 


wel priorem ſue Probationis annum (ut præfertur) completum, nullo iſtorum 


modorum d Prædidtis habilis & idoneus, & noſtro Collegio dignus inveniatur, 
ſed ineptus potius & excludendus, tunc ſine cujuſcunque Contradictione ipſum, de 


ciljus approbatione ant admiſſione agitur, d noſtro Collegio preſentis Staluti vi- 


gere excluſum fore & eſſe decernimus ipſo facto. Aiquum namque eſt extra Al- 
denrium voracem & inutilem abigi Fucum, ne mellifice & operatricis cibum devo— 
ret Apis. Conſcientias tamen Præſidentis, fi adſit, Vire-Præſidentiſque & Soci- 
orum Graduatorum omnium Prædictorum apud Deum in hac parte gravius one- 
ramus, ut ceſſantibus omnimodis odio, amore, invidid, acceptione patrie, Per- 
ſonæ, prece vel pretio, ceteriſque coloribus, occaſionibus, & cauſis poſtpoſitis 
quibuſeunque, in nullum admittendum. aut approbandum conſentiant, niſi quem 
ſperaverint & firmiter crediderint in eo Collegio ad Dei honorem & profeFum 
Studii Scholaſtici cum effettu poſſe & velle proficere , nec contra, quempiam ho- 


rum Scholarium ejiciant aut improbent, niſi de cujus moribus, ingenio & profectu 


amninò diffidant, aliquove notorio & inſignt crimine irretitum, reum aut ob- 
noxium crediderint. 


Tris is the Statute z and it appears from hence, that the Probationer is 
to be approved or diſapproved of according to the Judgment, Diſcretion, 
and Conſcience of the Preſident and Fellows ; that in forming ſuch Judgment 
they are not directed to have Regard to any Allegations at that Time, nor to 
proceed upon, or ſo much as to produce, any Proofs of his Fitneſs or Unfit- 
neſs ; but, as ſoon as they are met, the Preſident is immediately to aſk their 
Votes, it being preſumed they have before, each for himſelf, formed their 
Opinions of him from his Behaviour during the Time of his Probation ; and 
then, if he is not approved of by thoſe Judges in one of the three Methods 
there ſpecified, his Place is to be immediately vacant ipſo facto. According 
to the Direction of this Statute, the Preſident and Fellows met within the 
Time limited, their Votes were taken ſeverally upon the Queſtion-put in the 
three Methods preſcribed, and Mr. A. was declared unqualified by a Majo- 
rity of eight to four; upon which his Place was pronounced void. 


III. Ax p now after ſuch a plain Statute in the Caſe, and exact Compli- 
ance with it in every Circumſtance, it may well be aſked, where lay the 
Grounds of Complaint, Let the Appeal ſpeak for it ſelf. ; 


To 


n 
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To the Right Reverend Father in God RICHARD Lord Biſhop 


of Wincheſter, and Patron and Viſitor of Corpus Chriſti College 
in Oxford. 


The Humble Petition of Francis Ayſcough, Maſter of Arts, and late Scholan 
of the ſaid College, 


Humbly Sheweth, 


HAT whereas the ſaid Fr, A. late Scholar of C. C. C. in the Univerſity 

of Oxford (of the Foundation of Richard Fox, ſometime Biſhop of 
Wincheſter, and under the Patronage of your Lordſhip) was admitted Diſci- 
ple of the ſaid College, on the 28th Day of March, 1717, In which Col- 
lege he took his Batchelor and Maſter of Art's Degree, as well as Deacon's 
and Prieſt's Orders, without the leaſt Lett or Impediment ; the laſt of which 
he took during his firſt Year of Probation in the ſaid College : And whereas 
the ſaid Fr. A. was admitted Scholar (commonly called Probationer Fellow) 
of the ſaid College, Jan. 16, 1727, and was, in Purſuance of the Statutes of 
the ſaid College, upon Enquiry made De Habilitate, Idoneitate, Moribus, Litte- 
ris & Profedtu in eiſdem of him the ſaid Fr. A. unanimouſly approved of, and 
admitted to proceed to his ſecond Year of Probation, ſometime in the Month 
of Jan. 1728: 

AN p whereas there is this Clauſe in the Statute, de Scholaribus admittendis 
in perpetuos ſocios----Nec quenquam horum Scholarium ejiciant aut improbent, 
niſi de cujus moribus, ingenio & profeftu omnino diſſidant, aliquove notorio & in- 
ſigni crimine irretitum, reum & obnoxium crediderint : Which Clauſe is ſtill 
farther explained and enforced, by the Interpretation of George Biſhop of 
Wincheſter and Viſitor of the ſaid College (which Interpretation and In- 
junction was made and given in a like Caſe of an Appeal made to the ſaid 
Biſhop by a Scholar of the ſaid College upon his being rejected from a 
Fellowſhip) in theſe Words---- Neve qui/quam {ive Socius, five Diſcipulus, ſive 
Scholaris tanquam ultimo Supplicio dignus à Collegio excludatur, nift alicujus ex 
majoribus criminibus ab ipſo Fundatore ſpecificatis & enumeratis reus & convidtus 
fuerit, aut poſt tres viciſſim & ſucceſſive repetitas Admonitiones, & poſt totidem- 
inflictas & gradatim auftas Punitianes plane contumax & prorſus incorrigibilis 
eſſe invenietur. Quod fi contigerit quenquam poſt hane Declarationem & Injunc- 
tionem noſtram nullius ex Majoribus Criminibus conviftum, nec antea, aut non 
omnino, aut non toties quoties oportuit admonitum prius & caſtigatum, à Collegio 
amoveri aut expelli, ſciat ſe juſtam Appellandi accaſionem habere, & certo-certins 
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A nobis rel itutum iri, idgue quamvis communi & unanimi Præ ſidentis & Socio- 


rum omnium ſuſfragio amotus & expulſus fuerit---- Which Interpretation your 


Petitioner humbly conceives the ſaid Fellows are obliged, by the Oath taken 


by them at their Admiſſion into their Fellowſhips, to obſerve and obey.— 
And tho' your Petitioner never received at the Time of his firſt being put 
upon Probation, or any Time during the two Years of his Probation, or 
at any other Time, from the Time of his taking his Maſter of Art's Degree, 
now almoſt ſix Years elapſed, to the Time of the final Excluſion of. your 


| Petitioner out of the ſaid College, any Reproof, Admonition, Injunction, 


Impoſition, or Puniſhment from the Preſident of the ſaid College, or any 
Officer or Fellow thereof, for any Crime or Miſdemeanour great or ſmall, 
or for any Neglect of his Studies more or leſs : Yet notwithſtanding this, 
when the Preſident and Fellows of the ſaid College, tho* not ſummoned in 
due Time, as he is informed, did proceed on the 15th Day of Far. laſt paſt, 


being about the Time of the ſecond Year of his Probation's expiring, to en- 


quire according to the Direction of the Statutes (Chap. 9.) de Habilitate, Ido- 


neitate, Moribus, Litteris & Profectu in eiſdem of the ſaid Fr. A.; And rho? 


no one ſingle Objection, Crime, or Miſdemeanour was made to or againſt 
the ſaid Fr. A. by any one of the Fellows there and then preſent ; and tho? 
your Petitioner does not remember that they, or any of them, did ever give 
him any Hint or Suggeſtion, that his Behaviour in the ſaid College was ſuch, 


in any Reſpect, as was like to bring on him any Cenſure or Reproof, which 


he little expected, as not being conſcious to himſelf of his having any Way 
deſerved it: Notwithſtanding all this, the ſaid Preſident and Majority of the 
Fellows then preſent in the ſaid College, did take upon them to remove or 
exclude Him the ſaid Fr. A. your Petitioner, Arbitrarily, Raſhly, and with- 
out Reaſon, and as he is informed in a more precipitate Manner than the Sta- 
tute De Admittendis in perpetuos Socios enjoins and requires, as it is explained 
by an Interpretation of Biſhop Horne, Viſitor of the ſaid College, bearing 
date, Feb. 1. 1575, and contrary to the abovecited Clauſe and Explication 
of Biſhop Morley, and many other Statutes and Clauſes of Statutes, and 
indeed the whole Tenour of the Statutes concerning the Preſervation of the 
Diſcipline of the ſaid College, namely, that Claufe of the faid Preſident's 
Oath relating to Reformations and Corrections, the Statute De Vice-Præſi- 
dentis Rualitate Officio, the Statute De Decanorum Qualitate & Officio, and as 
he conceives to the Oaths of ſuch Officers in the ſaid College, as have had the 


_ Inſpection of the Manners and Behaviour of the Perſons in the ſaid College 


during the Time of his Probationſhip.----And laſtly, whereas it is provided 


and declared Fe a particular Statute, that in Caſe any Doubt ſhall arife about 
the 
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the Senſe or Meaning of any Statute, or Clauſe in any Statute, the ſaid Pre- 
ſident and Fellows ſhall not then preſume to proceed according to their own 
Senſe of the ſaid Statute, or any Clauſe in it about which any Doubt ſhall 
ariſe, until they have firſt conſulted, and known the Senſe of their Viſitor 
about the Statute, or Clauſe ſo controverted : Which Statute is further ex- 
plained and confirmed by the aforeſaid Injunction and Determination of Bi- 
ſhop Morley in theſe Words----Ut Fundator Veſter olim præcepit, fic nos nunc 
ilerum Authoritate Noſt ra Viſitatoria firmiter injungimus, ut quoties de Statuli 
alicujus ſenſu inter vos ambigitur (ambigitur autem quoties de eodem ejus ſenſu inter 
Vos omnes nemine contradicente non convenit ) ne preſumatis u/terius progredi, quan- 
tumwvis major pars veſtrum contra ſentiat aut nitatur, priuſquam conſulto Viſitatore 
veſtro, quiſnam videtur illi eſſe vel totius Statuti de quo ambigitur, vel alicujus in illa 
Clauſulæ, verus, proprins & genuinus ſenſus, intelligitis ; in quo ut unuſquiſque ve- 
trum acquieſcat (quantumvis propria ipſius opinioni contrarietur) a Fundatore ve- 
ſtro prudenter æque ac pie preceptum & conſtitutum eſt. Quare vos iterum preſent? 
has Injunctione noſtra ſerio præmonendos eſſe duximus, palam & ex profeſſo denun- 
ciantes fi quid deinceps a vobis in prefate Ordinationis Prejudicium fiat aut at- 
tentatum fuerit, illud nos non pro ſimplici particularis alicujus Statuti Tranſgref- 
ſione, ſed pro deſtinato ad Univerſam Diſciplinam ſubruendam molimine & aperta 
Viſitatoris veſtri contumelia habituros. And whereas there was, at the Time 
of your Petitioner's Excluſion from the faid College, a Doubt raiſed about 
the Meaning of thoſe Words, Omnino diffidant, in the Clauſe above mention- 
ed, the Vice-Preſident then declaring that it was his Opinion, that they im- 
plied and ſuppoſed a repeated Admonition, which Opinion he declared upon 
the ſame Occaſion ſome Years ago, and had then concurring with him ſeve- 
ral others, whoſe Names he does not now remember : Notwithſtanding this, 
the ſaid Preſident and Majority of the Fellows then reſident in the Col- 
lege did proceed finally to exclude and remove your Petitioner from the 
ſaid College. ---- He humbly therefore prays that your Lordſhip would be- 
pleaſed to take his Caſe into Conſideration, and give him ſuch Relief as 
your Lordſhip in your Wiſdom ſhall think meet. 


And your Petitioner as in Duty bound ſhall ever pray, &c. 
FRANCIS AYSCOUGH. 


Fan. 26, 


2 
1730 
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AV. Evexy Thing which can be ſaid in Mr. A's Favour being con- 
tained (as we may well preſume) in this Appeal, it will help to ſet the Mat- 
ter in a clearer Light, it we examine into the ſeveral Particulars here ſuggeſt- 


ed, and ſee what Truth there is in the moſt materia] Points alleged in his 
Behalf. And, 


1. Ir is urged, That he was allowed to take his Degrees and Orders in the 
Houſe, was elected Probationer Fellow by the Preſident and ſeven Seniors 
two Years before,----and had been approved of by the Preſident and Fellows 
but a Year ago; That no Crime was alleged againſt him at the Time of 
his Excluſion, ----and that no one had ever given him any Hint, that his Be- 
haviour was ſuch as laid him open to Cenſure. 


Anſw. ALL this at moſt is only a preſumptive Argument of his Fitneſs. 
They that have no other Concern in this Affair than to talk of it, may pre- 
ſume what they pleaſe, and many will do it as they are affected towards either 
Party : Bur, if preſumptive Arguments are allowed any Weight in this Caſe, 
ſurely with all unprejudiced Perſons, the Preſumption will be in Favour of 
the Preſident and Fellows, Perſons of good Reputation, who voted under the 
Religion of an Oath, who could have no private Ends to ſerve by the Re- 
jection of him, and could therefore only conſult the publick Good of the So- 
ciety in his Removal. Ought it not then to be preſumed on the Part of the 
Governour and a great Majority of the Fellows, that he was not ſo fit as 
may be thought, and that their Proceedings were all along conſiſtent, and 
according to Statute.? 

Bur to leave preſuming, and ſpeak a Word directly to the Parts of this 
Argument: Tho? he had taken his Degrees and Orders, and had been elected 
Probationer Fellow, yet this can amount to no more, than that the Perſons 
therein reſpectively concerned, either had not hen the fame Opinion of him, 
that they and others (not before concerned) had of him afterwards, or per- 
haps were not ſo fully perſuaded in their Conſcience concerning his Character, 
and therefore were willing both in Juſtice and Charity to allow him as 
much Time of Probation as they could poſſibly. ----'Tho' he was approved 
of at the End of his firſt Year, which was the laſt Teſtimony the College 
gave in Favour of him, yet it muſt be remembred that he was then approv- 
ed of only as one of whom they did not altogether diffide, one fit to be 7ole- 
rated and tried another Year (ſee the Words of the Statute); in which Time, 
as the Founder manifeſtly ſuppoſes, the Prefident and Fellows might either 
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make ſome new Diſcoveries, or be more thoroughly confirmed in their Opi- 
nion of him, and receive freſh Evidence of his Unworthineſs. ---- Tho? no 
Crime was alleged againſt him at the Time of his Excluſion ; it does not there- 
fore follow that he was no ways unfit, or that he had a Right to be reputed 
Worthy of the College, till ſome Crime had been produced and proved 
againſt him: This, I ſay, does by no Means follow, becauſe ſuch an Alle- 
gation of Crimes at that Time would have been Irregular and Unſtatutable. 
The Rule of proceeding in criminal Caſes preſcribed by Statute is this : Where 
a Fact is charged upon any Member of the Society, it does not belong to All 
the Fellows to conſider and debate upon it; but the Statutes have expreſsly 
committed this Buſineſs to the Preſident and Officers, who are to puniſh, and 
may expel upon proper Evidence, without the Concurrence of the Reft : 
Whereas in the approving or diſapproving a Probationer, All the Fellows are 
concerned, and are only to declare their own private Sentiments of him, 
which they have been led into by the beſt Obſervations they have been able 
to make, during his two Years of Probation ; if they hope well, or if they 
diffide, if they are perſuaded and firmly believe either Good or Ill of him, 
they are to make Anſwer accordingly when the Queſtion is put, without ex- 
petting any Proofs, or being required to give any. By this it appears, that, 
if they had proceeded to exclude Mr. A. upon any Reaſon aſſigned, they had 
taken upon them what belonged to other Judges; they had exceeded the 
Authority given them by Statute, and laid themſelves much. more open to an 
Appeal than they have now done. Nor is there any Reaſon to complain that 
the Statute is in this Caſe hard or unjuſt : A Probationer has all the Security 
he can reaſonably deſire that he ſhall not be rejected, if fit to be received into 
the College. The Preſident and Fellows are all upon their Oaths ; tis part of 
the Oath they take at their Admiſſion, that they will give faithful Counſel to the 
College in the Approbation of Probationers, that the College may be ſupplied 
with worthy and proper Perſons. * Et de Diſcipulis ac Scholaribus ad biennium Pro- 
baiionis eligendis, necnon admittendis in veros Socios ejuſdem Collegii, fidele conſilium, 
omni favore, affeione, pretio, & commodo poſtpoſitis, tribuam & impendam, ut de 
bonis Perſonis, caſtis, modeſiis, boneſtis, aptis, & ad ſtudendum & proficiendum 
in Actibus Scholaſticis habilibus & idonets, ac etiam troficere volentibus, necnon 
juxta ceteras qualitates & circumſtantias in noſtris Statutis deſcriptas eligibilibus, 
ac preferendis, quantum in me fuerit, provideatur eidem : nec aliis, quam prædicto 
modo eligibilibus, idoneis, & preferendis ſciens & prudens quoviſmods in ea re 
ſuffragabor. And in the Statute De Admittendis abovecited, tis moſt ſolemn- 
ly charged on their Conſciences, that they ſhall reject no one whom they 


Vid. Jurament. admittend. in veros Socios. 
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think worthy. So that the Probationer has all the Security that the Oaths 
of ſeveral Perſons can give him, who are moſt of them in Holy Orders, 
and all of them have gone thro? the like Probation themſelves. It is poſſible 
indeed that a worthy Perſon may be rejected; but there is no guarding a- 
gainſt all Abuſes. The Oaths of twelve Men are eſteemed a ſufficient Se- 
curity to our Properties and our Lives, who may yet in ſome Caſes perjure 
themſelves, to the Ruin of an honeſt Perſon ; but this ought never to be pre- 
ſumed of any One, much leſs of ſeveral together, without good Proof. 

As to what is ſaid in the laſt Place, that Mr. A. never received any Ad- 
monition either publick or private, the latter, as I am credibly informed, is 
falſs, He cannot but be conſcious, that his Behaviour in ſome Inſtances had 
given Offence : and in particular he may remember, (what has ſince been re- 
ported by fome Perſons that heard it) that, Words riſing high between him 
and a Senior Fellow, he was told his Behaviour was ſuch as did not become a 
Probationer. Upon which he anſwered, ** I dont fear you, I know where 
„ to have Redreſs.” Hence it may eaſily be imagined that the Fellows 
would be more ſparing of their private Admonitions to a Perſon of ſuch a 
warm Temper, whoſe Reſentment would probably riſe in Proportion to the 
Severity of the Reproof. The Reader will excuſe the Mention of ſuch pri- 
vate perſonal Circumſtances ; they had been entirely omitted, had not the 
Aſſertion in the Appeal rendred ſuch an Anſwer neceſſary. And if the Ap- 
pellant had not been publickly admoniſhed, it might be, for ought I know, 
thro? the Neglect of the Officers; it might likewiſe be for want of Infor- 
mation in due Time or of ſufficient Evidence for the Officers to proceed 
upon: And if ſo, the Objection is rightly put againſt the Officers, if they 
had expelled him from a Property; but what is this to the meeting of All the 
Fellows, who have another Rule to go by, and meddle not with any Pro- 
perty or Freehold 3 but if upon juſt Motives, (from whenceſocver thoſe Mo- 
tives proceed) they think him in their Eonſciences unfit for the Place, into 
which he would be admitted, and for which he was taken upon Trial, they 
muſt, even tho? all the Officers ſhould ſay the contrary, declare him unfit; 
and, if they are a ſufficient Number, the Statute does thereupon exclude him, 
not from any Thing he was poſſeſſed of at that Time, (for the Eſtate of a 
Probationer expires at the End of two Years) but from all Hopes of ſucceed- 
ing to a Fellowſhip : In like Manner, as a Candidate for a Degree in the Uni- 
verſity, who wants his Complement of Scios, is precluded, not expelled from a 
Degree. 
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2. Tno' Statute lays no Obligation upon the Fellows to produce their 
Reaſons, before they declare any Probationer unworthy, it is faid, there is 
an Tnjun#tion from a former Viſitor, Biſhop Morley, in the Cate of Mr. 
Curtois, to this Purpoſe, and which therefore ought to have been regarded 
in the preſent Inſtance. | 

Tuis Precedent, however miſapplied, is indeed the chief Support of the 
Appeal, and what the Viſitor himſelf ſeems moſtly to have grounded his Pro- 
ceedings upon : For in his Determination, having condemned the Excluſion 
of Mr. A. as arbitrary, tending to the Deſtruction of Diſcipline, and con- 
trary to the general Intention of the Statutes, tho* without naming any one 
Statute in particular that had been broke or weakened by it, he adds as a 
Matter more evident, and of which he was more fully convinced, that it was 
plainly contrary to the Injunction of Biſhop Morley. How far that Injunction 
affects the preſent Caſe, will be ſcen by an Extract of the Injunction it ſelf, 
and ſuch an Account of it as can be collected from the College Regiſter. 

Bisnoye Morley, having in the Preamble blamed the Fellows for puniſhing 
Mr. C. contrary to the Methed and beyond the Meaſure preſcribed by the 
Statutes, and for proceeding jzdicially againſt him upon a Statute, the Senſe 
of which was controverted, without conſulting their Viſitor, proceeds to de- 
cree in theſe Words. ---- 1dcirco ſecundo in loco decernimus ac mandamus ne poſt- 
hac unquam in Delictis aut Delinquentibus puniendis vel contra methodum vel 
ultra modum a Fundatore preſcriptum ullatenus procedatur. Neve gquiſquam, 
ſive Socius, ſive Diſcipulus, five Scholaris (una enim & eadem, hoc quod attinet, 
eſt ex mente Fundatoris veſtri herum omnium ratio) tanquam ultimo ſupplicio dig- 
uus a Collegio excludatur, niſi alicujus ex majoribus criminibus ab ipſo Fundatore 
ſpecificatis & enumeratis reus & conviftus fuerit, aut poſt tres viciſim & ſuc- 
ceſſive repetitas admonitiones, & poſt totidem inflitas & gradatim anftas puni- 
tones plane contumax ac prorſus incorrigibilis inveniatur.  Qued fi contigerit 
quenquam poſt banc Declarationem & TInjz1:73:2nem noſtram nullius ex majoribus 
Criminibus convictum, nec antea, aut non omnino, aut non toties quoties oportet ad- 
monitum prius & caſtigatum, a Collegio ameveri aut expelli, ſciat ſe juſtam Appel- 
landi occaſionem habere, & certo certius a nobis reftitutum iri, idgue quamvis 
communi & unanimi Preſidentis & Sociorum omnium Suffragio amotus & expulſus 
fuerit, What gave Riſe to this Injunction was in ſhort this: Matt. Curtois, 
M. A. and Probationer, was a Candidate for an Actual Fellowſhip. The 
Fellows being met together upon this Occaſion, before they proceeded to the 
Queſtion of Mr. C's Actuality, a Crime was objected againſt him: Upon 
which there aroſe a Doubt, Whether this Crime deſerved Expulſion by the 
Statute De Criminibus : And notwithſtanding this Doubt ariling, notwith- 
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| ſtanding the Perſons appointed by Statute to judge of Crimes (viz. Preſident 


and Officers) did not think he had incurred Expulſion, the Majority of the 
Fellows proceeded to exclude him for this Crime. Upon this Mr. C. applied 
to the King and Council, who ordered the Viſitor to take Cognizance of the 
Marrter. The Viſitor having heard both Parties, and the Preſident and ſeve- 
ral of the Fellows certifying that the Proceedings were irregular, ordered 
Mr. C. firſt to be reſtored to his Place of Probationer, in the ſaid College, as 
being deprived of it unſtatutably, (for the Crime, it ſeems, would not juſtify 
Expulſion;) and their preſuming to reject him upon a controverted Statute, with- 
cut applying to bim for his Interpretation of it, he calls a mere Nullity ; and then, 
after a proper Acknowledgment of the ſaid Mr. C, he ordered him to be ad- 
mitted Actual Fellow, and from thence took Occaſion to ſend down the 
torementioned Injunction. 

IT is eaſy to obſerve that there is a wide Difference between theſe two Caſes. 
To Mr. C. a Crime was objected, and in that Caſe the Perſons met to ap- 
prove, Sc. were not the proper Judges, the Cognizance of Crimes belong- 
ing only to /ome of them, who are to proceed on Proof, /ecundum all-gata & 
probata vel confeſſa: But in the preſent Caſe, no particular Crime was al- 
leged, nor for that Reafon was there any Intention to deprive him of his 
Place of Probationer by Expulſion: Here nothing was tranfacted, but what 
was the proper and only Buſineſs of this Meeting, to enquire whether he was 
in all reſpects fit to be admitted Fellow; not whether he had been guilty of 
any Crimes, for which, upon full Proof, he had deſerved Expulſion from the 
Place he was then in. For the Perſons then met were not required nor em- 
powered to hear or determine any Thing upon ſuch Allegations : And if 
any thing of this kind had been attempted then, only ſome of the Perſons 
muſt have heard and conſidered it; unlefs they would have incurred the Cen- 
fure of acting as irregularly as in the other Inſtance. Beſides in Mr. C's 
Caſe a Doubt was raiſed about the Senſe of Statute, Whether the Crime al- 
leged deſerved Expulſion ; which ought to have been ſettled by the Viſitor 
before they proceeded : Accordingly the Biſhop finds fault that they proceed- 
ed Contra methodum & ultra modum a Fundatore preſcriptum.---- Contra me- 


thodum, becaufe on the Allegation of a Crime, they did not follow the Me- 


thod preſcribed by the Statute about Crimes; & ultra modum, becauſe the 
Crime it ſelf was not in his Judgment a Statutable Cauſe of Expulſion. A 
Crime being alleged, he had a Right to be tried by his proper Judges, to 
have Proof brought againſt him, and to make his Defence; and the Senſe of 
the Statute being controverted, whether or no by Virtue of it he had incur- 
red Expulſion, he had a Right to the Viſitor's Opinion in the Matter, before 

he 
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he was expelled; all which Rights he was deprived of. But Mr. A. has no- 
thing of this kind to plead: No Crime vas objected to him, no Doubt raiſed, 
all the Proceedings were entirely regular, and exactly agreeable to the Di- 
rections of the Statute De Admittendis, Sc. From hence (by the Way) we 
cannot but obſerve what a Hardſhip the College is laid under: If they had 
produced their Reaſons againſt Mr. A, they had been condemned as guilty 
of the ſame Irregularity as the Fellows were in Mr. C's Caſe ; now, be- 
cauſe they purpoſely avoided this Irregularity, they are cenſured as acting 
without Reaſon. 

To return to the Injunction; the Meaning of it, all Things conſidered, 
ſeems to be no more than this, That, when a Crime 1s alleged againſt any 
Perfon, let him be either Fellow, Probationer, or Scholar, the Criminal 
ſhall be proceeded againſt according to the Method and Meaſure preſcribed 
in the Statute De Criminibus, and no other. That it muſt be underſtood in 
this Senſe, is manifeſt from the following Reaſons, 

i/t, BECAusE the plain Words of the Injunction expreſsly reſtrain the 
whole to the Puniſhmenc of Perſons accuſed of Crimes. ---- Ne poſthac in De- 
lictis aut Delinquentibus puniendis procedatur ; and again, una & eadem, hoc 
quod attinet, eſt herum omnium ratio, that is, Probationers are in this one re- 
ſpect, namely in reſpect of Puniſhment for Crimes, upon the ſame Footing 
with other Fellows. 

2dly, Becavss there does not appear to have been in Mr. C's Cafe any 
Diſpute about the Statute De Aamittendis; but about the Statutes De Crimini- 
bus there was a Diſpute, and againſt theſe Statutes the Fellows were accuſed 
of having offended : This Injunction therefore muſt be deſigned to explain 
and enforce thoſe Statutes about which there was a Diſpute, and cannot with 
any Reaſon be ſuppoſed to relate to the Approbation of Probationers. 

34ly, Becauvszs Biſhop Morley never blames the Fellows meerly for diſ- 
approving Mr. C, but for puniſhing DeliFum ejus contra methodum & ultra 
modum, Sc. i. e. for not leaving him, when accuſed, to his proper Judges, and 
for inflicting a greater Penalty than he thought the Crime deſerved. 

4thly, Bzcavss upon Suppoſition that the Deſign of the Injunction was 
to reſtrain the College from ever diſapproving a Probationer, but upon ſuch 
Proof only as would juſtify their expelling any other Perſon, this would ſer 
Probationers upon the fame Level with the Fellows ; and entirely deſtrovs 
the Intent and Deſign of the Founder in putting them on their Probation. 
For to what Purpoſe do they ſtay two Years.before'they are admitted Actual? 
In what Senſe can they be ſaid to undergo a Probation? Or how are they 
diſtinguiſhed from Actual and Perpetual Fellows? If at the End of their Pra- 
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bation they tan be rejected for no Cauſe, but what will at any ww expel 
any Fellow. 

Shy, Becavss the Injunction, interpreted in this laſt Senſe, would render 
the Meeting of the Preſident and Fellows to approve or dif approve of any 
' ONE entirely uſeleſs and to no Purpoſe. For, if a Perſon has been convicted 
-of one of the greater Crimes, or has been three Times admoniſhed for one 
of the leſſer, he mult be-expelled before he comes to be approved of: 
And if he has not been convicted before, he cannot be ſo now ; the Perſons 
-met having no Authority (as has been often mentioned) to take Cognizance of 
any Crime great or ſmall ; and therefore he mr; be approved of. So that the 
Perſons thus met can never diſapprove of any one : Their meeting together is 
only an empty Ceremony, and all thoſe ſolemn Charges on their Conſciences 
are Words without any Uſe or Signification. 

Srxthly and Laſtly, Becavse the Injunction (in the Senſe we are now 
ſpeaking of it) and the Statute De Admittendis muſt often lay the Preſident 
and Fellows under contradictory Obligations at the ſame Time. For Biſhop 
Morley, thus interpreted, requires them to reject no one, unlets he has been 
convicted of one of the greater Crimes, or three Times admoniſhed for one 
of the leſſer: But the Statute obliges them on their Oaths to admit no one 
niſi quem ſperaverint & firmiter crediderint ad Dei honorem & profectum Studi 
Scholaſtici poſſe & velle proficere, &c. So that if there ſhould be any one 
who has not been ſtatutably proceeded againſt, and yet whoſe Fitneſs the 
Preſident and Fellows are not per/uad:d of (which is doubtleſs a poſſible Sup- 
poſition) they will be obliged at the ſame Time to admit, and not to admit him. 

Bu r, if after all theſe Reaſons it muſt be granted that the true Intent of 
this Injunction was ſo to limit the Meeting in the Execution of their Truſt as 
is pretended, then the true and full Anſwer is this, that Biſhop Morley exceeded 
his Commiſſion, and did more than any Viſitor can be juſtified in doing. 
For by preſcribing a new Rule of proceeding to that Meeting, declaring they 
ſhall vote only as Facts can legally be proved, not as they Frets and are per- 
ſuaded in their Conſcience, he has really made a New Statute and ſet it up 
upon the Ruins of the old one; and therefore cannot, mult not be obeyed. For, 
tho? one of the Council for the Appellant, in his fine Declamation upon the 
Viſitatorial Powers, was pleaſed to ſay, that the Viſitor had Power to make 
Statutes, yet I preſume his Lordſhip, had he been then aware of the Statute 
of the Founder I am going to recite, would have refuſed the Compliment, and 
acknowledged the Limitation of his Power in this particular. The Statute 
ſays in the Chapter entitled Concluſio omnium Statutorum————Has autem In- 


terpretationes, Declarationes, Diſpenſationes, ac Statula omnia & ſingula per 
nos 
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nos edita & ſignata, optamus, jubemus, & præcipimus in omne ævum durare im- 
mutata, ſervatd nobis dum vixerimus hec omnia inter pretandi, &c. poteſtate. — 
Cæteris autem omnibus cujuſcunque Dignitatis exiſtant, ac Preſidenti & Sociis noſtri 
Collegii omnino inhibentes ne aliqua nova Statuta ordinent ---aut cum aliquo Statuto 
noſt ro diſpenſent. Quod ſi que nova per Succeſſorem noſtrum Winton. alium vel alios 
quoſcunque edantur vel ſtatuantur, eis nolumus aliquem noſt ri Collegit detineri, aſtrin- 
gi aut obligart, ſed ab earum obſervantia Preſidentem, & ceteros omnes noſtri Collegit 
authoritate noſtrũ eximimus & liberamus; & eis omnibus & ſingulis, ne alicui ejuſ- 
modi Statuto aut Ordinalioni pareant aut eam quoviſmodo admittant, ſub pend per- 
jurii & amolionis perpetuæ d noſtro Collegio ipſo facto, inhibemus.-----This Statute 
is clear and full to the Purpoſe for which it is produced, and needs only this 
one Remark, That the Riglit, with which the Viſitor was complimented, of 
making eto Statutes for Corus Chriſti College, could be grounded upon no 
better Foundation, than either the Clauſe which gives him only a conditional 
Power of Interpreting the Old ones in Cafes of Doubt, or the Practice of ſome 
of his Predeceſſors: But ſurely the College lies under a very great Hardſhip, 
if one Viſitor's aſſuming a Power that does not belong to him, ſhould be 
thought ſufficient Authority for all his Succeſſors to do the ſame. I might 
add, that Biſhop Morley is no very deſirable Precedent. He was noted for 
carrying his Viſitatorial Juriſdiction beyond any of his Predeceſſors. 

I SHALL take Leave of this Injunction by adding, that (as I have been in- 
formed by many Perſons who were preſent at the Hearing) when the Council 
for the College, in the prefent Caſe of Mr. A, advanced any Thing in Relation 
to this Affair of C, the Biſhop told them he had Papers by him which 
ſhewed the contrary. What thoſe Papers were I cannot tell: Neicher the 
College nor their Council had ever the Liberty of peruſing them. But this is 
certain, they could be no Rule of Action tc theCollege ; and if they do indeed 
prove that Mr. C's Caſe was the ſame with Mr. A's (which yet, I will be bold 
to ſay, is impoſſible by what appears from the Injunction itſelf) they only 
prove that Biſhop Morley exceeded his Commiſſion, in giving a new Rule of 
Action, where he was only impowered to interpret an old one. 

3. Mx. A. ſays in his Appeal, that the Meeting, as he is informed, was 
not ſummoned in due Time. Who was his Informer I do not know, bur 
certain it is that nothing was ever more falſe. His fecond Year of Probation 
expired the 16th of Jan, and the Statute requires the Meeting to be three 
Days before or after. Accordingly Notice was given, and the Fellows met 
upon the 15th of Fan. Nothing of this Objection was mentioned either at 
that Time or ſince, nor I believe was it ever heard of, but in the Appeal. 
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4. ANOTHER want of Form is pretended, in that the Appellant was 
excluded in too precipitate a Manner; the Scrutiny not being continued till 
four Days after the Day of Approbation, as is required by Biſhop Horne's 
Injunction. 

T rx Caſe before Biſhop Horne was this. The Preſident and twelve Fellows 
meeting to approve a Scholar, he was approved of by the Preſident and ſix, and 
diſapproved of by the other ſix: Upon this there aroſe a Doubt whether this 
were a ſufficient Approbation. But next Day, the Preſident being abſent, the 
Vice-Preſident called a Meeting, and then the Votes were, ſeven for the Scholar, 
and three againſt him: Which three ſtill perſiſting in their Doubt, the whole 
Affair was by the Preſident and Fellows laid before the Viſitor z and amongſt 
other Queries which they deſired a Reſolution of, this was one, Whether the 
Vice-Preſident had any Authority to call the Fellows together again a ſecond 
Time upon the ſame Buſineſs. He anſwers thus----- Poſſunt & debent denuo con- 
vocari, nam res nondum tranſacta eſt, cam controvertitur & heret in dubio (aliis 
affirmantibus, aliis negantibus) admiſſus ſit necne. Et ipſa juris veſtri Exieixeta 
Magitat, ut laboranti parti, quantum Feri poteſt, ſuccurratur. Poſſunt igitur, 
quamdiu negotium tranſactum non fit, denuo convocari, modo intra triduum aut 
ad fummum quatriduum ante vel poſt conventus fiat.-----It appears at firſt Sight, 
that this is nothing at all to the preſent Purpoſe. The Doubt then was, not 
whether the Perſon o4ght to have been approved, but whether he was actually 
approved or no; Admiſſus ſit necne. And in this Caſe the Viſitor ſays they 
may meet again. Which implies that when the Buſineſs is finiſhed, and the Per- 
ſon diſapproved of without all poſſible Doubt (which 1s the preſent Caſe) that 
then they ſhould not meet again. 

5. There is only one Thing more alleged in the Appeal which remains to 
to be taken Notice of, namely, that a Doubt was raiſed about the Meaning of 
the Words in the Statute, Omnino difftdant, and therefore that the Viſitor 
ought to have been conſulted about the Senſe of thoſe Words, bears any 
Thing farther was done. 

 Anſev. This indeed is a ſpecious Allegation. The Appellant muſt be pre- 
ſumed to underſtand the Word Doubt in the ſtatutable Senſe : What a ſtatuta- 

ble Doubt is, and the Form of proceeding in ſuch Caſe, is thus ſet down in Con- 
cluſ. omnium Statutorum. --- Si tamen ſuper aliquo Articulo Statutorum noſtrorum 
inter Preſidentem & Socios----Dubium aliquod aut ambiguitas, controverſia ſeu 
opinionum varietas & diſcordia oriatur, cujus deciſio, ſanus & planus intellectus, 
intra ofto dies a tempore exorientis, emergentis, aut commotæ dubitationis compu- 
tandos nequiverit inter eos baberi, tunc volumus quod partes diſſidentes duos ex 
noſtri Collegii Sociis eligant, qui quam citius poterint dictum Epiſcopum Winton. 
adeant : 
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adeant : And a little lower it is repegted, /uper prædicto Dubio ita, ut pre- 


fertur, diſputato. From whence we may obſerve, that ?tis not every tranſient 
Difficulty or Objection, ſoon ſtarted and as ſoon given up, that is a Statut- 
able Doubt: But the Matter muſt be propoſed and canvaſſed for ſeveral Days 
together, and each Party perſiſt to the laſt in their own Senſe, before any ſuch 
Statutable Doubt can be pretended : And then indeed the Caſe is to be refer- 
red to the Viſitor. So that the direct Anſwer to the Allegation is, that the 
Fact is falſe ; no ſuch Doubt was ever raiſed. In this Meeting indeed, as it 
generally happens in others, there was ſome ſlight Debate about the Meaning 
of a Clauſe in Statute : After this the Preſident aſked, whether there was any 
Objection againſt propoſing Mr. 4's Actuality ; for if there was any, the 
Preſident, as I am informed, told them he had Time enough to appoint ano- 
ther Meeting: And accordingly (no one making any Objection) the Queſtion 
was put. This was all that paſſed upon the Occaſion ; and whatever can be 
made of it, it certainly cannot be called a Doubt in a Statutable Senſe, be- 
cauſe waved almoſt as ſoon as mentioned, and not perſiſted in by either 
Side. But if the Appellant underſtand it in another Senſe, the Allegation 
has no Weight: Nay more than is intended ſeems to follow from this Suppo- 
ſition; for if the Scruples or Objections of any private Man be Statutable 
Doubts, then would they put a Stop to all College Proceedings, and any one 
ſcrupulous or obſtinate Fellow would have it in his Power to bring every Af- 
fair he is concerned in before the Viſitor. It is ſaid indeed in the Appeal, 
that the Vice-Preſident then declared it to be his Opinion, that the Words Om- 
xino diffidant implied and ſuppoſed a repeated Admonition : But the Truth 
is, there was not a Syllable ſaid about any ſuch Senſe of the Words at that 
Meeting, as moſt of the Gentlemen then preſent are ready to teſtify upon 
Oath, nor do they ever remember to have heard it mentioned till a Fort- 
night afterwards. Upon the whole then, we ſee there was no Doubt in the 
Senſe of the Statute ; nor even, as it ſhould ſeem, in the Opinion of him, 
who inſtructed the Appellant to make an Argument for himſelf out of the 
meer Shadow of a Doubt. Elſe why did the then Vice-Preſident not lay this 
mighty Doubt of his as a Bar to any further Proceedings? Why did he not 
enter his Proteſt againſt putting the Queſtion, till this Doubt had been re- 
moved? Why did he not agree to the Preſident's Propoſal to adjourn the 
Meeting, till all previous Objections had been firſt debated and ſettled? On 
the contrary,he conſented to go on, notwithſtanding this pretended Impediment, 
and, as I am informed is uſual, was aſked and gave his Vote firſt in all the three 
Scrutinies 3 thus, by his own acting, anſwering this doubty Argument before 
he had made it for the Appellant. This being the whole of what paſt con- 
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cerning the Doubt, it has been much wondered to what Purpoſe it was inſert- 
ed in the Appeal ; where it could be of no Service but to induce the Viſitor 
to ſet aſide the whole Proceedings, as null and void for want of Form in not 
ſtaying till this Doubt was Statutably determined. And indeed had this Uſe 
been made of it, the Hearing of the Cauſe, in the Manner above-related, would 
have been prevented, and much Trouble and Expence ſaved. But it was 
well known, as has been already obſerved, there was no ſuch Doubt as would 
juſtify the Viſitor in nulling this Act of the Meeting; becauſe none that re- 
quired his Determination, none that had been previouſly debated at Home, 
(as it is required,) nor demanded to be ſo debated ; nor conſequently any Ir- 
regularity in the Proceedings on that Account, nor, as it is acknowleged by 
ſome who voted for Mr. A, in any other Reſpect whatever. 

So much for the Appeal : Which upon Examination appears to be full 
cf Aſſertions falſe and fallacious, and ill-grounded in every Reſpect. But 
ſince the Viſitor has thought fit to take it into his Conſideration, I proceed to 
examine what Right he has to interpoſe in this Affair. 


V. Wr have ſeen that there is no Direction in Statute for proceeding by 
Way of Allegation of Facts, open Proofs, and Conviction ; the whole Mat- 
ter is left to the Votes of the Meeting, and theſe reſt only upon the inward 
Belief, Perſuaſion, and Conſcience of the Voters : How then is it poſſible that 
an Appeal can lie to any Man upon Earth ? For that ſuppoſes the Matter 
capable of being heard and determined anew by a Superior, in order to re- 
dreſs ſome ſuppoſed Wrong, if there ſhall appear to be Reaſon for it: But 
that is impoſſible in the Subject Matter of this Statute 3 which is a Judgment 
formed upon the internal Sentiments concerning others, without oftering any 
Proofs, or ſo much as alleging any particular Facts whatſoever ; which are 
the only Things capable of being reconſidered, except there be any circum- 
ſtantial Irregularity in the Manner of Proceeding. The Enquiry, on which 
the Judgment is to be given, is not whether the Candidate can be proved 
worthy or unworthy of a Fellowſhip, but whether he is fo in the Opinion 
and Conſcience of this Meeting; and when the Meeting have declared him 
thus unworthy, what Viſitor, what Man can ſee ſo far into the Breaſts of 


others, as to affirm the contrary ? And if he cannot affirm the Judgment to 


be wrong, how ſhall he reverſe it? To what Purpoſe is an Appeal in this 
Caſe? All Parties ought to acquieſce in what is done; otherwiſe the Inten- 
tion of the Statute will not be effectually complied with, which is, that no 
Probationer ſhall be admitted Actual Fellow, unleſs firſt declared worthy by 
the Perſons therein named; not by the Viſitor, nor by any other Perſon or 
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Perſons whatſoever. And accordingly the Founder has expreſsly determined, 
that whoever is judged unworthy by rhe Perſons and in the Manner therein 
mentioned, ſhall for ever be excluded from his College without the Contra- 
diction or Controul of any one; ſine cujuſcunque Contradictione. That thelc 
Words were intended to exclude not only all foreign Judges, but the Viſitor 
himſelf, ſeems to be apparent from the Preamble of the Statute ; where the 
Reaſon is given, why the Preſident and Fellows are appointed the ſole Judges 
of a Probationer's Fitneſs, Becauſe they have been per/onal Witneſſes of his 
Behaviour for two Years : The Biſhop of Hinton therefore, who cannot be 
ſuch a Witneſs of a Perſon's Behaviour in the College, cannot be a Judge 
in the Caſe, or determine whether he is fit or unfit. 

Ab it is farther obſervable, that the Probationer himſelf is reſtrained 
from the Liberty of appealing by the Oath taken at his Admiſſion to Pro- 
bation in very full and general Terms. The Words are theſe. ---- Et f, quod 
abſit, contingat me juxta Formam & Exigentiam Statutorum preſentium a Colle- 
gio predifo expelli ſeu amoveri per Preſidentem, &c. nunguam proſequar 
ipſos -in Foro Ecclefiaſtico, Seculari, ſeu alio quocunque modo. Sed omni Afi- 
oni Seculari, Canonice, & Civili, Appellationique & Querele in ea parte faci- 
endis, & quarumlibet Literarum impetrationi, Precibus, Inſtantiis Principum, 
Prælatorum, Procerum, Magnatum, & aliorum quorumcungque, & quibuſlibet 
Juris & Facti remediis aliis per quæ me petere poſſem in integrum reſtitui, vel ad 
Jus & Tuulum ſeu Poſſe/ſionem in ipſo Collegio vendicanda reconciliari, in vim Pati 
renuncio expreſſe in preſenti, & renunciabo in Scriplis, fi exactus fuero, in med 
Expuljione.---- There is no exceptive Clauſe allowing an Appeal to the Viſt- 
tor: The Intention of the Founder ſeems plainly this; wiz. to ſecure the 
Peace of the College by precluding the Means of raiſing Diſturbances. This 
way of Reaſoning is ſupported by Arguments drawn from a Clauſe in the 
Statute De Viſitatione, relating to the Caſe of the Preſident. The Preſident's 
Oach againſt Appealing, if ejected, is conceived in much the fame Terms 
with that of a Probationer ; but at the Concluſion of the Statute De Yi/itatione 
there is this Clauſe ---- Si contra Preſedentem ad Amotionem ab Officio per hui 
modi Domini Epiſcopi Commiſſarium, etiam conſentientibus tribus ut prefertur 
Semoribus, procedatur, non negamus ei omnes Querelas & Defenſiones juſtas & bo- 
neſtas apud ipſum Dominum Epiſtotum Winton. dummods ulterius non appellet, 
non obſtante noſtr4 Ordinatione prædicdtd, aut aliis quibuſtunque.---- Here is an 
expreſs Allowance of an Appeal to the Viſitor in one particular Caſe; for 
which there could have been xo Occaſion, if ſuch Appeals had not been be- 
fore prohibited in 4 Cafes. The laſt Words, Non ob/ſtante, &c. maniteſtly 
ſuppoſe the Preſident reſtrained from making ſuch Appeal to the Viſitor, 
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not only by the foregoing Statute, but ſome other; which can be none elſe 
but that where the Oath is contained. If therefore the Preſident's Oath cuts 
off all Liberty of Appealing even to the Viſitor himſelf, except in the 
Caſe mentioned ; then it follows that a Probationer, who takes the like 


Oath, and has 20 Exception at all in his Favour, is prohibited from making 
the like Appeal in all Cafes whatſoever. 


VI. Howzver Mr. A. did Appeal, and the Viſitor having received his 


Appeal, required the Preſident and Fellows to give in their Anſwer, which 
was as follows. | 


To the Right Reverend Father in God RI HARD Lord Biſhop 


of Wincheſter, Viſitor and Patron of Corpus Chriſti College, 
Oxon. 


The Humble Repreſentation of the Preſident and Fellows of C. C. C. in Ox- 
on, in Relation to the Proceedings in Mr. A's Caſe. 


May it pleaſe your Lordſhip, 


ERE we to enter upon a particular Examination of Mr. A's Appeal, 

we could ſhew that it is full of Miſrepreſentations of Fact, partial 

and unfair Quotations of Injunctions and Statutes, which when rightly under- 
ſtood make nothing for his Purpoſe ; and we humbly inſiſt on it, that we 
have not only not acted contrary to any Injunction, but entirely agreeable 
to the Statutes, and that the whole Proceedings of the Meeting in which he 
was diſapproved, and the Declaration of his being amoved was ſecundum 
Formam & exigentiam Statutorum; and that therefore by the Oath taken by 
him at his Admiſſion to Probation, he is not at Liberty in this Caſe to Ap- 
peal. And here we think proper to obſerve, that the Expreſſion (propter 
mea Demerita) which is in both the Oaths of a Diſcipulus and Socius, is omitted 
in that of the Scholaris; which ſeems to imply, that a Scholaris may be Sta- 
rutably excluded without any legal Proof of Demerit: And had there been 
any Crime alleged at that Time againſt Mr. A, it would have been irregular 
in that Meeting; the Perſons then met not being the Statutable Judges in ſuch 
Caſe. But we think there is at preſent not only no Occafion for ſuch an Ex- 
amination, but alſo that we are not at Liberty to anſwer in this Manner. 
For tho' we with the utmoſt Readineſs and Pleaſure acknowlege your Lord- 
ſhip to be our Viſitor and Patron; yet at the ſame Time we beg leave humbly 
to repreſent to your Lordſhip, that we apprehend there are many Caſes in 
I. our 
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our Statutes, in which the Preſident and Fellows are the Dernier Judges, and 
of which we think it very manifeſt, that the approving or denying a Proba- 
tioner Fellow his Actuality is one. For by the Preamble to the Statute De 
Admittendis in perpetuos Socios (viz. Veriſimile eſt uniuſcujuſque boneſtatem, mo- 
rum probitatem, modeſtiam & in diſciplinis profettum, ac etiam his contraria, ab 
iis poſſe dignoſci, apud quos biennium vel paulo minus peregit) *tis evident, that 
they and they only are by the Founder appointed to be a Probationer's 
Judges, who were Witneſſes to his Behaviour among them during the two 
Years ; and therefore he requires and commands the Preſident and Fellows. 
to meet ſub pena perjurii, and to enquire. de Scholaris habilitate, idoneitate, 
moribus, literis & profeu in eiſdem, ſecundum conſcientiam, diſcrettonem (& 
judicium eorundem. And for that Reaſon he charges the Preſident and Fel- 
lows, in the moſt ſolemn Manner imaginable, to act impartially in che follow- 
ing Words: Conſcientias Præſidentis, fi adiit, Vice-Præſidentis & Sociorum 

Graduatorum omnium prediftorum apud Deum in hac parte gravius oneramus, 
ut ceſſantibus omnimodis odio, amore, invidia, acceptione Patriæ, Perſonæ, pre- 
ce vel pretio, ceteriſque coloribus, occaſionibus & tauſis paſt poſitis quibuſcunque, 
in nullum admittendum aut approbandum conſentiant, niſi quem ſperaverint & 
firmiter crediderint in eo Collegio ad Dei honorem & profetium Studii Scholaſtici 
cum effefiu poſſe & velle proficere : nec contra, quemptam horum Scholarium re- 
Jiciant, niſi de cujus moribus, ingenio & profedctu omnino diſſidant, aliguove noto- 
rio & inſigni crimine irretitum, reum aut obnoxium crediderint. Every Word 
here made. uſe of (viz. Speraverint, firmiter crediderint, omnino difficant, cre- 
diderint) do imply and require a full Perſuaſion and firm Belief of the in- 
ward Conſcience, and can in no Senſe of the Words mean an alleging of 
Crimes, ſecundum allegata & probata ; for in that Caſe it muſt have been not 
crediderint, but probaverint aut «certo ſciverint. From the plain Senſe of the 
Words then we think it manifeſtly appears, that the Preſident and Fellows are 
deſigned by our Founder to be the ſole Judges, and that upon their Con- 
ſciences, and therefore cannot poſſibly be accountable to any, but the ſole 
Judge of Conſcience, God Almighty ; and we are informed that 'tis a known 
Maxim in Canon Law (which, if not now, was in force when the Statutes 
were made) that whereever the Expreſſion Gravius apud Deum oneramus Conſci- 
entias is made uſe of, there the Perſons, whoſe Conſciences are ſo charged, 
fibi ipſis ſunt Fudices, and therefore cannot be called before any earthly Judge 
to render an Account of their Action, but muſt anſwer for it at a more 
dreadful Tribunal, and before the Searcher of all Hearts to whom alone their 
Thoughts are known. If therefore Mr. A. was found ineptus, inhabilis, aut 
quoviſmodo Collegio indignus modo infra deſcripto, viz. in the Statute De Admit- 
tendis,, 
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tendis, the Founder requires him immediately to be ejected in theſe Words, 
2s continu a4 noſtro Collegio in anne æ vum abjiciatur & expellatur ; and imme- 
diately afterwards, in omne @vum abigi & excludi juxta Formam in ſecundo poſt 
hoc capite (viz. de admittendis, &c) deſcriptam & conſtitutam Volumus, Stathi- 
mus & Mandamus. From which it clearly follows, that if Mr. A. was re- 
jected according to the Form preſcribed in chat Statute, (as in Fact he was 
in every one of the Scrutinies there ordered,) he was regularly, and by the 
Force of this other Statute immediately pronounced amoved, as alſo agree- 
ably to what the Founder in that very Statute requires in theſe Words, Si 
vero quiſpiam Scholarium prædictorum quorumcunque poſt ſecundum vel priorem 
fue Probationis annum, ut præfertur, completum, nullo iſtorum modorum d pre- 
dictis habilis, & idoneus, & noſtro Collegio dignus inveniatur, ſed ineptus potius 


& excludendus, tunc ſine cujuſcunque Contradiftione, ipſum de cujus Admiſſione 


aut Approbatione agitur d noſtro Collegio preſentis Statuti vigore excluſum fore 
& efſe decernimus itſo facto. So that we beg leave to obſerve, if this Statute 
be our Rule of Proceeding in this Caſe, as *tis left us by our Founder, 


Mr. A. is amoved ſecundum ejus exigentiam. We therefore humbly offer this 


our Opinion to your Lordſhip, that Mr. A. was not at Liberty, but obliged 
on Oath not to appeal in his Caſe ; and that by Statute your Lordſhip can- 


not claim any Right to hear it. Nor is this ſo extraordinary or unprecedent- 


ed a Thing as may be imagined. There are ſever:] Inſtances of the like 
Nature both in ours and other Colleges, where the Viſitors have bcen applied 
to, and have declared they were not proper Judges in the Caſe, it being left 
entirely to the Conſcience, Judgment, and Diſcretion of the Fellows. If this 
ſhould not give your Lordſhip Satisfaction, we muſt deſire to be heard fur- 
ther by our Council upon this Point; and we doubt not but we ſhall be able 
to maintain the Act of the Society againſt Mr. 4's Appeal, and to defend the 
Rights of the Preſident and Fellows as to their being ſole Judges in admitting 


or rejecting a Probationer Fellow. We hope, my Lord, nothing here ſaid 


can be thought diſagreeable with that Duty we owe, and ſhall be always rea- 
dy to pay to your Lordſhip and your Succeſſors: If your Lordſhip ſhould 
think otherwiſe, we heartily beg Pardon for it ; and, my Lord, we beg leave 
humbly to ſubſcribe our ſelves 


Your Lordſbip's moſt dutiful Sons, and moſt obedient Servants, 
Fobu Mather, Preſidt. 
John Napleton, B. D. Thomas Randolph, M. A. 
Jobn Ballard, B. D Nilliam Symes, M. A. 
Fobn Harriſon, B. D. Peter Bettefworth, M. A. 
Henry Luffe, B. D. Gilbert Jackſon, M. A. 
John Burton, B. D. James Tarſey, M. A. 5 
E 
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Wr whoſe Names are underwritten, having not ſeen Mr. A's Appeal, can- 
not for that Reaſon ſubſcribe to what is affirmed of it at the Beginning of 
this Paper, as being full of Miſrepreſentations, partial, &c. But as to the 
Right of the Preſident and Fellows in judging of the Fitneſs of every Pro- 
bationer, as it is here claimed, we do agree with the Perſons who have ſub- 
ſcribed, and in Teſtimony thereof have hereunto ſubſcribed our Names, 


Barnabas Smyth, B. D. 
Thomas Healy, B. M. 


Ar the Delivery of this Repreſentation to the Biſhop by two of the Fel- 
lows, they requeſted to be heard by Council upon the previous Point of his 
Lordſhip's Juriſdiction, to which he conſented ; and this was ſuppoſed to be 
the oxy Point which was to be argued at that Hearing, Mar. 24. Accord- 
ingly the Cauſe then came on: The Arguments againſt the Viſitor's Interpo- 
ſition in this Caſe were chiefly ſuch as are before mentioned: Thoſe for it, were 
the Unreaſonableneſs that any abſolute Authority ſhould be lodged in the 
Preſident and Fellows; that if the Viſitor was excluded in one Cafe, he might 
as well be excluded in a; that the Words before cited, Sine cujuſcungque Con- 
tradictione, excluded every Body but the Biſhop of Minton; and that ſeveral 
Inſtances had happned in other Colleges and other Univerſities, where Viſi- 
tors had acted in the like Inſtances, and yet the Colleges could meet with no 
Redreſs in Weftminſter-Hall. This is the Sum of what was urged by the Coun- 
cil on both Sides: But it muſt not be omitted, that, during theſe Proceedings, 
his Lordſhip pleaded for the Appellant more than either of his Council, fre- 
quently interrupted the Advocates for the College in their Pleadings, and (to 
make uſe of the Words of one of his Aſſeſſors) He dreſſed Dr. Straban in the 
Courſe of his Argument: He moreover charged the Preſident and Fellows 
with Perjury, Breach of Statutes and Injunctions; tho' no ſuch Thing had 
been proved, or was at all attempted to be proved. He told them, that 
ſince they had excluded Mr. A, and had all this while given no Reaſon for 
what they did (tho* how they could conſiſtently give their Reaſons while they 
were demurring to the Biſhop's Juriſdiction, I don't underſtand} it was now 
too late to aſſign any, and he muſt reſtore him. And when one of the Coun- 
cil infiſted that the Appellant ſhould verify his Appeal, and that the Col- 
lege ſhould be heard in anſwer to it, the Biſhop replied, that, if they deſired 
to proceed to the Merits of the Cauſe, he could not deny them; but, as 
far as appeared, they had been guilty of Breach of Statute, and Perjury, and. 
if they proceeded, he muſt puniſh them accordingly. If to this I add the re 

pcate.! 
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pPeated Declaration made by his Lordſhip to the two Fellows that were de- 
puted by the Society to deliver their Repreſentation to him, viz. that, if He 
5 had common Senſe, he was ſure they were upon a wrong Bottom; and if I were 
E moreover at Liberty to recite the 2d Letter from his Lordſhip to the College, 
4 dated Feb. 19; whatever Reaſons the Gentlemen had for excluding M. 4, 
which, I doubt not, were to them very full and ſufficient, I believe all the 
World will juſtify chem for proceeding no farther at that Time, after ſuch 
plain Intimations what was to be expected; and therefore they took their 
Leave of his Lordſhip, reſolving not to trouble him with another Hearing. 


VII. ABovr ten Days after, the Injunction came down; a Copy of which 
is here inſerted at large. 


RICHARD by Divine Permiſſion Lord Biſhop of 
L. S. Winlon, Patron and Viſitor of Corpus Chriſti College 
in the Univerſity of Oxford 


R. Wincheſter. To the Reverend the Preſident, the Vice-Preſident, 
and Fellows of the ſaid College, and all other Mem- 
bers of the ſame, whom theſe Preſents, or any 
Thing herein contained, do, may, or ſhall in any 
wiſe concern, ſendeth Greeting in our Lord God 


Everlaſting. 


HERE AS Francis Ayſcougb Maſter of Arts, and late Probationer Fellow 
'Y of your ſaid College of Corpus Chriſti, being on the 15th Day of 
| Fan. laſt (as he conceived) unduly excluded from a Fellowſhip in the ſame, did 

by Petition of Appeal apply to me as Patron and Viſitor, complaining of 
the unſtatutable Manner of the whole Proceeding againſt him, and deſiring that 
I would be pleaſed to enquire into the Matter, in order to do him Juſtice ; and 

7 whereas the 24th Day of March laſt was by me appointed as the Day of hear- 

8 ing all Parties, who accordingly did on that Day appear before me at Wincheſter 

\ Houſe in Chelſea, where the Matter was ſolemnly argued by learned Council 

on both Sides; whereby it did plainly appear to me that the Excluſion of the ſaid 

| Mr. Ayſcougb from his Fellowſhip was injurious, as being done without alleging 
| any Crime againſt him, or any preceding Admonition or Diſcipline of the 

College in order to reject him. 
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I no therefore determine the ſaid Proceedings againſt him to have been arbi- 
rrary, tending to the Deſtruction of careful and good Diſcipline, contrary to 
the general Intention of your Statutes, and plainly contrary to the Injunctions 
of Biſhop Morley, made upon Occaſion of a Complaint of Mr. Curtois of the 
ſame Nature with this, which Injunctions were then in full Force, and are fo 
ſtill, and which JI require you ſhould carefully obſerve for the future. 

I po alſo require you Mr. Preſident and all other Officers and Fellows of 
the College, immediately upon the Receitof this to admit the ſaid Mr. Ay/cough to 
be Actual and Perpetual Fellow of the ſaid College; and do order and appoint 
that he ſhall receive and have all the Privileges, Profits, and Appertenances of 
his ſaid Fellowſhip from the Time of his being rejected to his being reſtored, 
in as full and ample Manner, as if he had been all that Time reſident there- 
upon, 

I po allo require the Burfars, or thoſe whoſe proper Office and Place it 
is, to pay him immediately upon his being admitted all ſuch Profits and 
Emoluments as ſhall appear to be due to him as Actual Fellow from the ſaid 
Time of his being rejected to his Readmiſſion. 

Axp whereas the ſaid Mr. Ayſcough has upon Occafion of his Rejection from 
the ſaid College been put to a great Expence, amounting by a moderate Com- 
putation to the Sum of Forty Pounds, I do determine and require, That 
Mr. Preſident, Mr. John Ballard, Mr. Jobn Harriſon, Mr. Henry 
Luffe, Mr. Thomas Randolph, Mr. Peter Bettefworth, Mr. Gilbert Fackſor, 
and Mr. James Tarſey (being the Perſons that Unſtatutably voted for his 
Rejection, and in conſequence occaſioned all his Expences) ſhall within the 
Space of one Month from the Date hereof, at their own perſonal Expence 
(without burdening the College) repay to the faid Mr. Ay/cough the ſaid 
Sum of Forty Pounds. 

I po alſo farther require and determine, That whatever Expence this whole 
Affair may have occaſioned to the Preſident or any of the Fellows, ſhall be 
paid out of their own Money, and the College not be burdened with any Part 
of it. 

I po alſo require and command the Preſident, Vice-Preſident, and Deans 
of the ſaid College to cauſe this my Sentence and Determination to be re- 
giſtred in the Regiſter-Book of the ſaid College, and to certify to me under 
all their Hands that it is accordingly fo regiſtred. 


In Teſtimony of all which I have cauſed my Epiſcopal Seal (which I uſe in 


like Caſes) to be affixed to theſe Preſents, ſigned with my Hand, and 
dated the 3d Day of April, A. D. 1730, and in the ſeventh Year of 
my Tranſlation. 


E I 
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I s8ALL make no Remarks upon this Injunction, any farther than what 
relates to the Clauſes about the Coſts ; which, being ſo very extraordinary, 
muſt not be paſſed by. It is a common Thing for Judges of Superior Courts 
to reverſe the Sentences of the Inferior ; but was it ever known that they levied 
Coſts upon them? The Preſident and Fellows muſt be allowed to be, if 
not the /o/z and nal, at leaſt the immediate and proper Judges, of a Proba- 
tioner's Qualifications : They might err in their Judgments ; might miſtake 
their Rule of Action; and exclude a Perſon, who really, and in the Opini- 
on of others, did not deſerve ſuch Treatment: But why muſt they be cenſur- 


ed for giving their Opinions as the Matter then appeared to them? Why muſt 


they ſuffer in their Properties, for doing what they could not avoid in thoſe 
Circumſtances? They were not at Liberty to abſent themſelves upon the Oc- 
caſion; it was their Duty to attend /ub end Perjurii, and to declare their 
Sentiments one way or other: Why then ſhould they be loaded with a heavy 
Mulct for voting (as they all aver they did, and no Man alive can ſay the 
contrary) according to the beſt of their Judgments and Conſciences? Surely 
neither the Statutes of the College, nor the Law of the Land, nor common 
Equity can give the Viſitor ſuch a Power; and I am perſuaded it never was 
aſſumed by any one before upon the like Occaſion. Beſides that every 
Thing done on their Side in carrying on the Cauſe was under the Common 
Seal of the Society; by which it became an Act of the College, and conſe- 
quently the College ought ſo far at leaſt to bear the Burden of it. 

War Exceptions lay againſt the Bill of Coſts exhibited by Mr. A. will 
be ſeen by the Bill it ſelf, the Syndick's Remarks, and the Remarks made 
by the Fellows, which they ſent with a Letter to the Biſhop ; all which Pa- 
pers are here ſubjoined. I ſhall only add that very near as much was allow- 
ed to M. A. for his ſingle Expences, as it coſt the Preſident and Seven Fel- 
lows in their ſeveral Journeys, Fees, and Meſſages throughout the whole 
Affair. 


BILL 
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BILL of EXPENCES, &@©c. 


N. B. This Bill is in Latin; I have taken the Liberty to put it 


into Engliſh, and to number the Articles for the Sake of the 
References. 


x For Retaining-Fee to the Proctor 


2 For peruſing ſeveral Papers extracted from the College Books 01 06 08 
3 For drawing the Appeal — — 00 16 08 


4 For engroſling it and Stamps 00 16 08 
5 For Retaining-Fee to Dr. Paul — O2 o OO 
6 For Attendance upon him ſeveral Hours  —— oO O6 08 
7 For Retaining-Fee to Dr. Andrews — — or ot oo 
8 For Attendance upon him ſeveral Hours — 00 O6 08 
9 For drawing a very long Brief of the whole Proceſs 03 ob O8 
10 For twice engroſſing it for the Uſe of the Advocates 02 16 08 
11 For Copies of Mr. A's Petition, &c. mmm — 0 08 os 


12 For Copies of the Repreſentation of the Preſident and Fellows o 08 08 
13 For Copies of Biſnop Morley's Injunction 
14 For Fee to Dr. Paul, to plead before the Biſhop of Mincheſter 03 03 oo 


15 For Attendance and Inſtructions to him — oO O6 08 
16 For Pleading-Fee to Dr. Andrews — e 00 
17 For Attendance and giving Inſtructions — 00 06 08 


18 For Attendance at Cheiſea at the Hearing — 
19 For drawing, engroſſing, and copying this Bill — _ 00 oõ 08 
20 For Attendance at Chelſea when it was taxed — 


OI OI OO 

21 For ſeveral extraordinary Attendances of my ſelf upon the 5 
Vice-Preſident — 5 e 

22 For Coach-Hire for the Advocates and Proctor OO 19 oo 


23 For Letters and Porterage 


W mH 


4 For Lodging in London for ten Weeks, at 35. and 64. per Week 01 


5 


10 
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BILL of other EXPENCES, &c. 


For Mr. A's Diet from the Time of his Excluſion, viz. from 


the 134% Jan. to 3d Ap. by which Time ' tis probable he | 

may leave London, being 78 Days at the Rate of 3 Shil- “ II 14 00 

lings per Day amounts to 
For entring a Protocol before a Notary 


For a Journey, 23 and 24 Jan. from Oxford to London, 
Coach-Hire and extraordinary Expences 


For Coals and Candles at his Lodgings 
6 For a Journey to Wickham, Mar. 24, 3d, and 4th, to 4 
Reynel the Vice-Preſident, in order for Inſtructions relat- 


ing to the Proceedings of the Preſi dent and Fellows, * 7 99.00 
and extraordinary Expences 


Paid Fees to the Secretary 


Paid to the Servants 


Paid Coach-Hire in and about London upon attending hs ſaid 
Cauſe of Appeal and Hearing 


Paid for Poſtage of Letters 
Mar. 19, 20, 21, 22, 23, 24, 25, 26, 27, the Vice-Preſi- 
dent's Journey to London, and Expences here in L. 8 
for 9 Pays, at 3 Shillings Per Day, and 15 Shillings ex- N O02 02 00 
traordinary for his Journey in my pos to be a Witneſs in 


the ſaid Cauſe 


Sum of the 1ſt Bill 
— of the 2d Bill 


Total 


— 


] 
00 ob 08 


5 O0 19 00 


00 o$ 06 


— | 


— — 03 03 00 


— eAR teas ov ora 


2 Paid to Porters-and Meſſengers — 


— —— 


7 O2 16 06 


— 00 10 00 


= 
o 
s 4 


' 28 08.02 


— 26 0; 08 


— 23 06 0! 
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OBJECTIONS to the ſaid BILLS made by Mr. Greenly, Syndick 
for the College, delivered to the Biſhop in Writing. 


To the 1ſt BILL, which was Mr. Sayer's, Syndick for Mr. Ayſcough. 


RTICLES 3d and 4th, Sum 1/. 13s. 4d. The Appeal was only 
a Petition to the Viſitor which was lodged by Mr. A. and not drawn 
by Mr. Sayer. 

At 24 0% 20; 11, 12, 13, Sum 9/. 4s. od. THis is a great Sum charg- 
ed for two Copies of two or three Statutes of the College, for there was no 
occaſion to copy any more. As to a Brief there could be none drawn ; 
for all the Brief was Copies of two or three Statutes ; for there was nothing 
exhibited by the College in Writing by way of Defence. ---- Therefore Mr. 
A's Caſe could not be fo long and difficult as to deſerve all the Money 
charged. It is to be hoped that three Guineas will be ſuffictent to be allowed 
Mr. Sayer for two Copies of ſome Statutes for the Advocates. 

Art. 21. ATTENDANCES upon the Vice-Preſident ought not to be allow- 
ed, becauſe he was no Party in the Cauſe. Mr. A. mult ſollicit his own Cauſe. 

Art. 22 and 23, Sum 11. 45. od. Tax Coach-Hire the Time of Hearing 
could be at moſt five Shillings. Mr. Sayer was not employed as Proctor but 
two Days before the Hearing, ſo that there ought not to be allowed any 
thing for Letters. 


OpJ1zcrT1ons to the 2d BILL. 


Art. 1, 4, 5, Sum 137. 175, 6d. No Court ever allowed the Party himſelf 
for attending his Cauſe. Mr. A. is reſtored to his Fellowſhip from the Time 
of his Excluſion, and the Income of his Fellowſhip is a ſufficient Mainte- 
nance, or at leaſt to be applied in part towards his Maintenance; ſo that 
the whole Sum of 131. 175. 6d. ought not to be allowed. The one Half will 
de very ſufficient. 

Art. 6. Tn x Journey to Wickham ol. 185. od. ought not to be allowed. 
For if Mr. A. came to Town without ſufficient Inſtructions, he might have 
had what he wanted from the Vice-Preſident by Letters : Eſpecially conſider- 
ing that he charges 105. for Poſtage of Letters. 

Art. , 8. To the Secretary and Servants, 34. 115. 6d. What can theſe 
Fees be paid for? I know of none that are due. I never paid any Fees to 
the Archbiſhop' $ Secretary at Lambeth at the Time of hearing any Cauſe: of 
Appeal; thereſoes 3 it is to be 8 .. the 30. 35. od. rg not to be allowed 
to eb e mou 

Art. 
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Art. 9. Coach-Hire 21. 16s. 6d. A general Article. Mr. Sayer charges 
195. for Coach-Hire attending the Hearing in his Bill; therefore to be ſure 
the one Half of this cannot be allowed. 

Art. 11. T nx Vice-Preſident's Journey in order to be a Witneſs 21. 25. od. 
This ought not to be allowed, becauſe there was no Plea or Allegation given in 


order to examine him or any other Witneſs. For the Point the Viſitor gave 


Leave to be heard by their Advocates was, Whether an Appeal in Mr, A's Caſe 
could be brought before the Viſitor ; and as to that the Vice-Preſident could not 
beexamineda Witneſs, for the Point in Queſtion depended only upon theStatute. 

So far the Syndick ; what follows is the Letter of the Preſident and Fel- 
lows to the Biſhop upon the ſame Subject. 


To the Right Reverend Ricnanrd Lord Biſhop of Wincheſter, 
Viſitor and Patron of Corpus Chriſti College in Oxon. 


% 


My Lord, 

E received your Lordfſhip's Injunction for the Admiſſion of Mr. A, 

and in Obedience to it he was immediately admitted Actual Fellow the 
ſame Day: And the Burſars will take Care to pay him all the Profits of an 
Actual Fellow from the Time of his Excluſion. But we hope, my Lord, we 
may be at liberty humbly to requeſt your Lordſhip to take ſome Parts of 
your Injunction again into Conſideration, and to relieve the Preſident and 
Fellows from the Hardſhips, they are hereby laid under. 

And Firſt, You Lordſhip has been pleaſed to order us to pay 407. to Mr. 
A. for Coſts ; but we hope your Lordſhip will eaſe us in this Particular for 
the following Reaſons. 

1ſt. We and Mr. A. were in this Reſpe& upon very unequal Footing . 
For if your Lordſhip had judged Mr. A. to have been ſtatutably excluded 
you could not have obliged him to pay us Coſts, and therefore we hope your 
Lordſhip will not think it reaſonable we ſhould pay him Coſts. ---2dly, The 
Perſons concerned in excluding Mr. A. have never been named in the whole 
Proceſs, nor has there any thing appeared againſt them. We cannot therefore 
but look upon ourſelves as puniſhed without any Crime being proved or ſo 


much as alleged againſt us as particular Perſons, and conſequently without 


ſo much as the Liberty of denying or defending the Fact we are puniſhed for. 
And we muſt add, tis a great Surprize to us to find, that any Perſon ſhould 
think himſelf at liberty to give your Lordſhip private Information, how Perſons 


voted, fo as to prevail on your Lordſhip to decree againſt them on ſuch Informa- 
tion. 3 The only Share we had in Mr. 4's Excluſion was the giving our Opi- 


nions 
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nions of his Fitneſs or Unfitneſs, which we were obliged upon our Oaths to do 
according to our Conſciences, Judgment and Diſcretion : And notwithſtanding 
your Lordſhip has been pleaſed to determine that we judged wrong, yet 
we ought to be preſumed to have judged according to our Conſciences, &c. 
till the contrary is made appear. We cannot but therefore look upon it 
as the greateſt Hardſhip to be puniſhed for diſapproving one, whom in our 
Conſciences, &c. we could not approve z and think we are laid under a very 
heavy Dilemma, if we muſt be obliged to lay our ſelves either under the 
Guilt of Perjury, or the Cenſures of our Viſitor. And we muſt with all due 
Submiſſion inſiſt, that we acted according to our Conſciences, and that we pro- 
ceeded in the ſame Manner, and by the ſame Rule, as has been ever obſerved 
in the College both before and ſince Biſhop Mzrley's Injunction, and that 
we are guilty at leaſt of no wilful Breach of any Statute or InjunRion.---4thly, 
This is a Thing wholly unprecedented: No inferior Judges were ever known 
to be liable to Coſts, tho? their Sentence was reverſed by a Superior. Nor 
do we know of any the like Inſtance in either of the Univerſities. Perſons 
who have been even unjuſtly expelled, have been always thought ſufficiently 
redreſſed, if they have been again reſtored: And in Mr. C's Caſe, which 
your Lordſhip affirms to have been the ſame with the preſent, there were no 
Coſts allowed, tho' Mr. C. was much longer kept out of his Fellowſhip than 
Mr. A. And yer Biſhop Morley thought he had done him Juſtice enough by 
reſtoring him to the College, and to the full Profits of a Fellowſhip from tne 
Time of his Rejection.---5tbly, We are afraid this will prove deſtructive of 
the Diſcipline of the College, which your Lordſhip is ſo careful to preſerve: 
For the Preſident and Fellows muſt be for the future afraid to execute the 
Statutes or diſcharge the Truſts repoſed in them, when they ſhall find them- 
ſelves liable to be puniſhed and amerced, if they ſhould be ſo unfortunate as 
to find their Viſitor of a contrary Opinion from them. And we take this to 
be the Reaſon, why our Founder has prohibited Appeals to any Court of Law, 
that the Preſident and Fellows ſhould not be proſecuted, and put to Trouble 
and Expence in executing his Statutes. And the Will and kind Intention of 
our Founder, in referring Diſputes and Controverſies to his Succeſſors in the 
See of Wincheſter, was no Doubt to prevent our falling into thoſe Expences 
and Difficulties, which are generally unavoidable in Suits at Law; which yet 
we conceive are as great (if not greater) in. the n Caſe, as they would 

have been in a Trial at Law. | 
Bur if your Lordfhip ſhould, notwithſtanding cheſs Reaſons, think fit to 
confirm this Part of your Injunction, we muſt ſtill deſire Liberty to object 
againſt the Largeneſs of the Sum, which we think greater than Mr. A. could 
poſſibly 
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275 poſſibly expend, and much greater than would be allowed him in any Court 
of Law or Equity. Which Objections your Lordſhip will find in the in- 
cloſed Papers. 
Secondly, Your Lordſhip has been pleaſed to order, That whatever Ex- 
pence this whole Aﬀair may have occaſioned to the Preſident or any of the 
Fellows, ſhall be paid out of their own Money; which we cannot but think 
unreaſonable, as well for ſeveral of the Reaſons above, as becauſe it will lye 
very heavy upon particular Perſons as well as very unequal, three or four 
Perſons only being immediately concerned in the expen ſive art of this Affair, 
and that in the Behalf of all the reſt as well as themſelves, and at the Requeſt 
of the Society; and alſo becauſe the only Point in Debate was the Right of 
the Preſident and Fellows in approving or diſapproving a Probationer. This 
is a Thing that concerns the whole College and not ſome particular Perſons 
only. The Perſons employed in this Affair acted with the free and full Conſent 
of the Society for the whole College, and by Authority from the whole 
College. Our Syndick was appointed under our Common Seal; which In- 
ſtrument your Lordſhip was pleaſed to accept of without any Objection, and, 
as we apprehend, did thereby acknowlege it as an Act of the Body. All 
the Perſons therefore employed have (as we conceive) a legal Right to demand 
their Expences of the College ; which Right we hope your Lordſhip will not 
think it juſt to deprive them of. Give us Leave, my Lord, to add that the 
bare admitting Mr. A. to the Place he now holds in the College, would have 
been in the Opinion of many diſintereſted Perſons (had we been ſo happy as to 
have your Lordſhip think ſo) an ample Amends for all the Loſs he ſuſtained by 
his being ejected, as well as a ſufficient Inſtance of your Lordſhip's Reſentment 
of what was done in the Meeting in which he was diſapproved ; without ad- 
ding to it the Weight of a large Pecuniary Mulct, and the much heavier 
Burden of unſtatutable, arbitrary Proceedings, with which your Lordſhip 
has been pleaſed to charge thoſe Perſons, who muſt always declare they acted 
therein according to their Conſciences, &c. and upon that Account preſume 
they are entitled to kinder Uſage, however they might appear in your Lord- 
ſhip's Eye to be miſtaken. When your Lordſhip hath taken what is here ſaid 
into Conſideration, we flatter our ſelves your Lordſhip will give us the Relief 
we its requeſt. We preſume, my Lord, to ſubſcribe our ſelves, 
Your Lordſbip's moſt dutiful Sons and obedient Servants, 


7. Mather, Preſidt. H. Luffe, B. D. 
F. Ballard, B. D. T. Randolph, M. A. 
N. B. TRE Perſons who have ſigned this Requeſt are all that are at pre- 
ſent reſident of thoſe who are concerned, 
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Objeftions of the Fellows againſt the Bills of Cofts referred to in the 
| Letter, 


ESIDES the Objections already made againſt the ſeveral Articles of 
this Bill by our Proctor, and which your Lordſhip has already in 
Writing, we think the following are very juſt and reaſonable. 

Bill 1ſt, Art. 5th. Wx know no Reaſon why Dr. Paul ſhould be allowed 
two Guineas in the ſame Caſe as Dr. Andrews has but one. Mr. 4. may 
give what he pleaſes ; but in a Bill of Coſts *tis uſual to allow no more than 
the regular Fee: So that we hope 11. 1s. will be ſtruck out here. 

Art. 14 and 16. WE obſerve the Fees of the two Advocates are charged at 
6 Guineas. Mr. A. might be as generous as he pleaſes of his own Money ; 
but, if he charges Coſt of Suit, we ſuppoſe the regular Fees to he but two 
Guineas : So that we hope 41. 45. will be ſtruck out here. 

Bill 2d, Art. 1ſt. WE cannot tell what Mr. A. might ſpend in London; 
but we think 3 Shillings a Day extraordinary for Diet only, and ſuch an Al- 
lowance as far exceeds the Income of a Fellow of a College: So that we think, 
if we are charged with the Maintenance of him during all that Time at ſuch 
a Rate, *tis very reaſonable we ſhould have the Income of his Fellowſhip 
during that Time allowed us towards his Keeping; otherwiſe he will have two 
Maintenances at the ſame Time, and (as will be ſhewn in ſome of the following 
Articles) three for ſeveral. Parts of it: Or if his own Allowance be to help to 
keep him, we think the moſt we can reaſonably be charged with to bear his 
extraordinary Expences, is one Shilling a Day; and that is a very handſome 
Allowance. So we hope 7/. 163. will be ſtruck out here; or that the Preſi- 
dent and Fellows will be ordered his College Income during the ſaid Time for 
Leeping him. 

Art. 2d. Wx think this Expence entirely unneceſſary, as he lodged his Ap- 
peal himſelf wich your Lordſhip within fifteen Days: So that we hope this 
65, 8 d. will be; ſtruck out. N. B. His Appeal, if our Copy is a perfect 
one,' was not ſigned by a publick Notary. 

Art. 3. HERR we obſerve he charges the whole Expence of his Journey 
for two Days, and does not dedud the 3 Shillings a Day demanded for the 
ſame Time in his 1ft Article; by which he has triple Maintenance for Part of 
the Expence of this Article: So that we hope 6s. will be ſtruck out here. 


Art. 4 and 5. Ws think he may very well drop theſe two Articles, and in- 
F clude 
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clude them in the general Allowance for his Keeping: So that we hope 21. 33. 
64. will be truck out here. 

Art. 6. Mr. A. might as well bring in Charges for a Journey to York, if 
he had thought proper to have gone thither for Inſtruction; and here again he 
has triple Maintenance: So that we hope this 18 5. will be ſtruck out. 

Art. 7 and 8. We think proper to obſerve (tho? already objected to by 
our Syndick) that there can be no ſuch Fees due; and therefore we hope the 
31. 115. 6d. will be entirely ſtruck out. Mr. A. might be as generous 
as he pleaſes ; but we think he ſhould not have a Power to be liberal of our 
Money. 

Art. q, and 10. We can only ſay they ſeem to be very heavy and 
exorbitant; but what he was really out of Pocket, 'tis not poſſible we ſhould 
gueſs. We can only fay, all the Time we were in London, we could go 
on Foot about our Buſineſs; it coſt us nothing there in Coach-Hire. 

Art. 11. THIS is a very extraordinary one. For beſides what our Syn- 
dick has already objected againſt the Whole, becauſe there could be no Occa- 
ſion of any Witneſs; we farther obſerve, that he has charged us with his Keeping 
for nine Days, when *tis certain he might with eaſe come from Oxford to the 
Hearing. and return again in five Days. And in fact we ourſelves, tho? it was 
neceffary for us to be in London ſome Days before the Hearing to inſtruct our 
Council, were abſent but ſeven Days incluſively; and indeed the Vice- 
Preſident is not yet returned to College, ſo that he might as well have charg- 

ed us for his Keeping a longer Time: So that we hope 125. will be ſtruck 
out here. Beſides, the Vice-Preſident did not take this Journey meerly on Mr. 
As Account, but had Buſineſs of his own; and therefore we ought not to pay 
for his Journey. 

Bur if your Lordſhip ſhall not think all or any of theſe Deductions rea- 
ſonable, we hope, as we are to pay the Bills, we have a Right to deſire they 
may be taxed in the Manner uſual for all Bills of Cofts ; not in a general Sum, 
but that the Particulars allowed and diſallowed may be ſpecified ; by which we 
may be ſatisfied what we pay for, and what not. 


I choſe to give theſe Papers at large, that I might not miſrepreſent them. 
Mr. Greenly's Exceptions were delivered to the Biſhop before the Injunction 
came down ; which probably induced his Lordſhip to reduce the Bills to forty 
Pounds. In Reply to the Letter and Remarks of the Fellows, he gave no 
other Anſwer, but that he had Reaſon to reſent ſome Particulars, and faw no 
Cauſe to alter his Injunction in any Reſpect. Upon the Receipt of this laſt 


Letter, as J am informed, the Preſident wrote again to his Lordſhip to ask 
his 
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his Pardon for any unguarded Expreſſion that might have eſcaped them in 
their laſt Paper; declaring himſelf heartily concerned that there ſhould be any 
thing therein, which his Lordſhip had Reaſon to reſent. Since this I 
hear nothing more of this Aﬀair for above theſe two Months laſt paſt. 

VIII. From what has been ſaid, I hope, it appears that by Statute the 
Prefident and Fellows are inveſted with a diſcretionary Power in approving 
or diſapproving a Probarioner ; and that this Power was regularly exerciſed in 
the Caſe of Mr. 4. The Proof of this only is a ſufficient Vindication of the 
Society's Proceeding : Neither the Cauſe, nor the Expectation of the judicious 
Reader requires any thing farther. But, inaſmuch as many Perſons, unable 
to judge of the Merits of the Cauſe, have been prejudiced againſt the Exer- 
ciſe of this Power by the plauſible Arguments of thoſe, whoſe Buſineſs it is 
rather to declaim artfully, than reaſon cloſely on the Point, it may not be 
improper to anſwer thoſe popular Objections that ſeem to have been moſt ſuc- 
ceſsfully inſinuated; Yiz. that *tis unreaſonable to ſuppoſe the Preſident and 
Fellows ſhould be the dernier Judges---that, if they were appointed ſuch 
by Statute, yet it is unreaſonable to ſuppoſe they ſhould be inveſted with a 
diſcretionary Power in approving or diſapproving a Probationer --- this would 
be authorizing Arbitrary and T yrannical Proceedings in the Soclety---the Ex- 
erciſe of this Power ea/ily might and probably would be abuſed in the Excluſion 
of Worthy Men. The Reader will pardon me, if, in anſwer to theſe Ob- 
jections, I in this Place bring again into View what may incidently have been 
already mentioned. I aſſert then, that *tis reaſonable the Preſident and Fellows 
ſhould be the dernier Judges : For 1. They are beſt qualified to be the Judges Z 
having had Per/onal Knowledge of the Probationer's Behaviour: This is the 
very Reaſon they are appointed by the Founder (ſee the Preamble of the 
Statute de Admittendis, &c. above cited) 2. They are under the ſtrict Obliga- 
tion of an Oath to do Juſtice ; and what greater Security can the Patty to be 
judged of require? 3. They are Perſons, whoſe Welfare is much concerned in 
this Matter; and ſurely reaſonable it is that they, who are intereſted in the 
Effects of another” s Behaviour, ſhould have a Right of thus judging of His 
Merits, whom they are to take in among themſelves for Life, and who by their 
Approbation is admitted in Socium Perpetuum 
O the other Hand, it ſeems highly unreaſonable, that a Viſitor, or any 
other diſtant Perſon, who is, either by high Station, or ſome other Way, too 
far removed trom having any Per ſonal Knowlege of the Probationer's Beha- 
viour--who is under no Obligation of an Oath to do Juſtice--who is not inter- 
eſted in the Effects of his moral Conduct, ſhould be thought a proper Judge in a 
Caſe where there are appointed Judges, beſt qualificd-obliged by Oaths moſt 
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oak intereſted to do Juſtice, From hence I would obſerve how unreaſonable the 
', Notions'of thoſe Perſons are, who would transfer the Exerciſe of this arbi- 


trary Power from the Societ p! to the Viſitor. 
Bur further; if the Preſident and Fellows judge at all, ſo as to anſwer the 
Intention of their Appointment, *tis reaſonable they ſhould judge of a Proba- 


tioner not judicially, in Foro externo, ſecundum allegata & probata (for this 


Form of Proceeding, as has beenabundantly ſhewn, belongs to other Perſons); 

but diſcretionarily, in Foro inter no, ſecundum Conſcientias : For the Matter to 
be judged is his whole moral Conduct. Now ſuch is the Nature of moral 
Actions, that there may be a real Unworthineſs in the Perſon, and a well- 
grounded Perſuaſion thereof in the Judge, and yet no criminal Overt-A can be 


| proved : So that if ſuch Proof were neceſſarily required in the Excluſion of 


every Probationer, it would follow, that Men, in Fact, and in the Opinion 
of the Judges, unworthy muſt be admitted Perpetual Fellows: Which ſeems. 
to be an unreaſonable Suppoſition, and plainly contrary to the Intention of a 
wiſe Founder, who has taken ſuch prudential Care of the Security and Credit 
of his College. Reaſonable therefore it is, that, if the Preſident and Fel- 
lows muſt judge to any good Purpoſe, they muſt be inveſted with a 4 iſcre- 
tionary Power, and that, under the Direction of its proper Rule. Need it be 
obſerved that Mores is a comprehenſive Term, importing Behaviour in Rela- 
tive States of Life; in Private, Social, and Religious Capacity? In judging 


of theſe, much muſt be left to the Diſcretion of the Judge; ſince the Nature 


of ſuch Caſes does not always admit of direct and poſitive Evidence. And fo 
important to the Point is this Conſideration, that I cannot but think, that the 
College-Proceedings are ſufficiently vindicated by the Proof of this ſingle 
Propoſition, That there may be a well-grounded Perſuaſion, where there is no 
direct poſitive Evidence. 

Laſtly, As to the Objection againſt the Exerciſe of this diſcretionary Pow-- 
er drawn from the Poſſibility of its being abuſed ; I anſwer, this Argument 
proves too much : For there is no Power truſted with fallible Man but may 
be abuſed ; and the Exerciſe of it in the Hands of the Viſitor is equally liable 
to this Inconvenience. But as to the Probability of irs being frequently abuſed 
to the Prejudice of worthy Perſons, this I by no Means allow. The Proba- 
bility lies on the oppoſite Side. It cannot be ſuppoſed in the Courſe of Things 
but that more Unworthy Perſons will be approved, than Worthy rejected. Few 
Candidates want Friends among the Judges — Arguments againſt Severity 
are never wanting ---- Few have Courage to join in an unpopular rigorous Pro- 
ceeding And the more obnoxious in their Characters the Judges are, the 


Motives to unſeaſonable Lenity have 8 Weight. T he Danger then of the 
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Abuſe of this Power in Favour of Unworthy Perſons is far more probable. So 
that in the Proceeding of the Preſident and Fellows of C. C. C. in the Exclu- 
ſion of Mr. A, tis a Circumſtance rather to be mentioned to their Credit, 
that, voting according to their Conſciences, they did not ſcruple to exerciſe 
an Act of Severity againſt a Perſon well ſupported by zealous Friends. | 
Bur further; *tis to be obſerved, that the Founder has in ſome Meaſure | 
hindred the Abuſe of this Pawer to the Prejudice of the Candidate, by the 
ſeveral Forms of Scrutiny preſcribed, For tho' he has not the Majority of. 
the Voters in his Favour, yet, if the Preſident and ſeven Seniors approve him, 
he is to be admitted Fellow: And, if the Preſident be for him, he cannot 
be diſapproved of but by two Thirds of all the Fellows preſent. So much 
Weight is given to the Vote of the Preſident and the Seniors in his Favour.. 
It has been before obſerved, that all theſe Methods of Scrutiny were uſed, 
and Mr. A. diſapproved of in every one of them. 
WHERE then upon the whole is the Unreaſonableneſs of ſuch Proceedings 
Or why fhould that be called a Tyrannical Act, which is really a Statutablz 
Power? And why ſhould this Vote of Diſapprobation be eſteemed Injuſtice, 
which, when put in the ſtrongeſt Light, is but a diſcretional Inſtance of Se- 
verity regularly exerciſed? Nay, ſo far are theſe popular Objections from 
having any Weight with a conſiderate Man, that he will rather in the Courſe 
of his Enquiries find Reaſon to praiſe the Wiſdom of the Good Founder, in 
ſuperadding this proviſional Statute, which conſtitutes the Preſident and all the 
Fellows Judges of the Probationer's Fitneſs ; the Founder doubtleſs having 
ſo ordered it, that, if poilible, no unworthy Perſon might eſcape the. View 
of ſo many Eyes, or ſteal unobſerved into a perpetual Eftate or Fellowſhip 
in his College ; from whence he had made it more difficult to remove him, 
than at firſt to hinder his Admiſſion. There is a wide Difference between 
a Capacity to obtain, and the Actual Poſſeſſion of a Place. It is well known 
how many Caſes there are, where it is impoſſible to bring ſo full and direct 
Proof as is requiſite to ee a Perſon out of Poſſeſſion, when yet there may 
be very ſufficient Reaſons why he ſhould not have gained it: And it is in the 
diſcretionary Judgment lodged with the Preſident and Fellows grounded upon 
ſuch Reaſons, that the great Wiſdom of this Statute appears; which ſeems 
principally intended to be of Service in this particular Caſe of Admiſſion into the 
College, to prevent unworthy Perſons getting Poſſeſſion; from which the Of- 
ficers for want ſometimes of full and proper Conviction cannot remove them, © 
Thus for Inſtance; In King Janes s Reign, when Popery was at our Doors, 
and had got into Poſſeſſion in ſome Places, there were thoſe in the Univerſi- 
Ry who ſhewed FR well, diſpoſed to embrace that Religion, when it 


ſhould . 
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ſhould be for their Intereſt ; and yet, for fear of a Change in the publick 
Affairs, behaved ſo cautiouſly, as not to make themſelves publickly obnoxi- 
-ous. Let us put the Caſe, that any Perſon of this Complexion, and under 
theſe Circumſtances, had been in a State of Probation in C. C. C. at that 
Time, and at the End of it had been diſapproved of and rejected from a 
Fellowſhip; I aſk what Proteſtant Viſitor would have condemned the Pro- 
ceedings of the Society ? Or have puniſhed the Proteſtant Members for 
keeping out one ſuſpected of Popery A Diſcovery was lately made in a 
certain College of one who made it his Buſineſs underhand to maintain and 
propagate Deiſm amongſt his Acquaintance; the Perſon was a Probationer, 
and by the Favour of the Society had been admitted into Holy Orders : 
Suppoſe no ſuch Diſcovery had been made, and yet the Society, during the 
Time of his Probation, had themſelves diſcovered ſo much as to ground a 
reaſonable Suſpicion upon, and induce them to believe him a Perſon of un- 
ſound, dangerous Principles: Who would have blamed them for rejecting 
him, if he had not firſt withdrawn himſelf, upon ſuch their Perſuaſion ; tho? 
perhaps they could not have produced Evidence that had been full enough 
for his Expulſion after Admiſſion? ---- To mention but one Inſtance more; 
There is a Perſon who is now Fellow of a College in the Univerſity ; 'tis ge- 
nerally agreed that he is the Author of the Rights of the Chriſtian Church, 
and he is, upon good Grounds, ſuppoſed to be the Author of another Piece 
lately publiſhed, not only againſt the Clergy, but againſt the Chriſtian Reli- 
gibn, This Perſon they cannot expel for want of legal Proof; but, were he 
now Probationer, who would ſcruple to deny his Actuality? I ſpeak this up- 
on Suppoſition the Statutes of that College are in this Reſpect the ſame with 
theſe under Conſideration, as I preſume they are. Now certainly, if ever, 
is the Time for Socfeties to be particularly careful, how they admit Perſons 
of ſuſpected Characters, eſpecially in regard to Chriſtian Doctrines, to Places 
of Power and Influence among them, and that for Life. Better would it be 
even that a Perſon ſhould ſometimes ſuffer under unjuſt Suſpicions (which yet 
T believe can rarely, if ever, happen) than to hazard the Faith of the Society, 
by admitting one into it, who, it is verily believed, would make it his Bu- 

ſineſs and Delight to corrupt it. 

GREAT Complaint is made (and, I am ſorry to fay, a late Inſtance or two 
ſhew the Complaint not to be without ſome Grounds). that the Corruption 
of the preſent Age, not only in Morals but in Principles, has, begun to 
infect even the Univerſity it ſelf: Which may well excite the Vigilance of the 
Governors to a more narrow Inſpection into the Behavior of thoſe under their 
Wo Care, and a ſtricter Execution of their local Statutes ; and ſhould caution 


all 
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all Perſons, who would be thought to wiſh well to the Univerſities, not to 
give the leaſt Diſcouragement to the Exerciſe of a Truſt always required, and 
ſo peculiarly neceſſary at this Time ; much leſs to be any ways concerned 
in reverſing what had been done in Purſuance of that Truſt, as they would 
not be anſwerable for the Miſchiefs that might follow. 

How far any Thing in the Caſes produced concerns the Preſent, I will not 
pretend to ſay; nor would I be thought to inſinuate that there is any Reſem- 
blance between them. Whether the Preſident and Fellows did right or wrong 
in diſapproving Mr. A. is not my Buſineſs to enquire. What Reaſons they 
had for it, and upon what Motives they voted, is known only to God, and 
each particular Man for himſelf. As therefore I muſt not in Charity con- 
demn, ſo neither do I pretend to vindicate them herein: This would be acting 
inconfiſtently with the Grounds upon which I defend the Right of the Society 
to exerciſe this Power of diſapproving Probationers, as it is here claimed, 
and upon which I aſſert that the Perſons thus diſapproving are free from all 
Appeals, Cenſures, Sentences, Penalties, and Grievances on that Account 
by any Perfon whatſoever.. For, the Grounds, upon which I defend their Right 


to this uncontrouled Power, lying in this, viz. that they are directed to uſe - 


it according to the Suggeſtions of Conſcience, (on which alone all the Right 
a Probationer has to a Fellowſhip depends) and are therefore not accountable 
to any who know not. the Truth of thoſe Suggeſtions ; ſhould I pretend to 
fay they did ill or well in voting either Way, I ſhould preſume their Thoughts 
could be diſcovered, and the Motives of their Perſuaſion and Judgment 
known, and they hereby would. become liable to give an Account for their 
Action: Which yet I have been endeavouring to prove they are not; be- 
cauſe *tis impoſſible for Man to know whether they have offended againft 
Statute or not, i. e. whether they have voted according to their Conſcience : 
For that is all the Founder requires of them in order to the Admiſſion or Re- 
jection of a Probationer. Leaving therefore Mr. A. to pleaſe himſelf with the 
Thoughts of his own Innocence, and thoſe, who voted him unworthy, to enjoy 
the Satisfaction of having acted with all that Fidelity to the College which their 
Oaths required, I would be underſtood to intend no more, by the Inſtances a- 
bovementioned, than to ſhew the great Wiſdom and Care of moſt Founders in 
providing a Means to prevent Miſchief - to their Colleges in Caſes wherein 
ir might be a difficult Matter to 'redreſ5 it. 
vo the whole then, the Preſident and Fellows have undoubtedly 
great Reaſon to complain of their being oppoſed in the Statutable Exe- 
cation of that Fruſt, which is not more uſeful in preventing ill- principled 
artful Men from creeping into Places of Power and Influence in the 
Univerſities, 


4 The PROCEEDINGS of 
"Univerſities, as hath been already obſerved, than it is in preſerving good 
Diſcipline and good Manners in thoſe Societies; eſpecially where the 
Perſons concerned are of any conſiderable ſtanding in the Univerſity, 
For where they are Maſters of Arts (which, is almoſt always the Caſe 
in this Society) they are but too apt to preſume upon greater Liberties 
than are well conſiſtent with a State of Probation ; and becauſe they look 
upon themſelves to be, by a kind of Cuſtomary Privilege, in a good Mea- 
ſure diſcharged from the ſtricter Cenſure of the Officers, they are therefore 
to be held in to good Order and Diicipline, by the Expectation of this Trial, 
which, they know, they cannot avoid. And here I beg the Reader's Leave to 
make one Obſervation more upon the Caſe juſt mentioned, which is this ; 
That the Power contended for, of determining upon the Fitneſs of Proba- 
tioners, cannot to better Purpoſe, and with greater Truth and Certainty, be 
exerciſed than in Regard to Maſters of Arts. When Youths, upon their firſt 
quitting rhe School, are put upon this Trial, it is evident, that, for ſeveral 
Reaſons, ſo exact a Judgment cannot be made of them then, as afterwards. 
But from the I ime they commence Maſters of Arts, they are left more to their 
own Diſcretion: They caſt off that Reſerve, which is natural to younger Perſons 
under ſtricter Rules of Government, and act with greater Freedom and Open- 
neſs : Their Proficiency in Learning, and their Inclination to improve; their 
poſſe & velle proficere, as the Founder expreſſes it, which are both to be 
© conſidered in their Character, may then be more fully known: And their un- 
ſociable Tempers, or Heterodox Principles, if they have imbibed any, are 
not eaſily concealed; but, on the contrary, they are uſually forward enough to 
propagate them, as being now qualified to become Inſtructors of others. 
From all which it follows, that Judgments concerning Perſons under theſe 
Circumſtances are formed upon ſure Grounds, and ought to be depended 
upon, and acquieſced in as agreeable to the Founder's Will and Intention. 
This is ſurely a Rule, which, whereever it is conſcientiouſly practiſed, is an 
Encouragement to the Diligent and the Virtuous. Some ſort of Probation for 
moſt Places, where it conveniently can be had, is certainly what Wiſdom 
would preſcribe 3 and to be judged of by Perſons diſintereſted, and under 
the Obligation of an Oath, as has been before obſerved, : gives all the Se- 
curity we can deſire of being treated with Candour and Juſtice. And I. am 
of Opinion, the Rule has ten Times been broke in Fayour of the Probationer 
by too much Lenity, and upon too lender Hopes, where it has been once 
abuſed to his Prejudice by too great Rigour. And ſurely there. was no 
need of the additional Motives of Threats and Penalties to determine the 
Judges to that Side, to which they of themſelves, out of a cuſtomary Ten- 
derneſs 


Corpus Chriſti Colllge, Oxon, ke 42 ; 


derneſs, ſeem too eaſily inclined. Tf they are roughly handled for doing what 


in their Conſcience they were obliged to, *tis eaſy to imagine what little Re- 
« gard Probationers will have to their Judgment for the Future: And little 


; ny 
pur. 


Reverence will they have for that Statute, which contains the Terms of their 
Admiſſion or Excluſion ; when they ſee the Perſons, whom the Founder had 
armed with the executive Power, as it were violently driven from their Guard, 
and conſtrained to admit thoſe, who by Statute would have been excluded. 
Thus to diſcourage the governing Part of the Society from executing the 
Truſt repoſed in them, what elſe is it but to weaken the Diſcipline eftabliſh- 
ed, and in this Inſtance to evacuate the Founder's Intention? As I am a 
hearty Well-wiſher to the Univerſity, ſo I cannot without Concern obſerve 
this Interpoſition of Viſitatorial Power in the preſent Caſe. The ill Effects of 
it are apparent: Real Miſchiets follow the irregular Redreſs of ſuppoſed 
Grievances. I hope this Sentence of the Biſhop of Wincheſter will never be 
made a Precedent for the future: The Reaſons why it ſhould not have been 


fully ſet forth in theſe Papers. The judicious Reader cannot but obſerve, 


that this is not merely a private Cauſe : Almoſt all Colleges in the Univerſity 
are affected by this Sentence; which have moſt of them the like Statute, and 
have hitherto without Diſpute enjoyed the like Power, and muſt therefore 
be highly concerned to ſupport themſelves in the Poſſeſſion of it; it being 
as much their Duty to maintain their Rights, as not to abuſe their 
Power. 
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